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Interrogation of al Qaeda Operative

You have asked for this Office’s views on whether certain proposed conduct would
violate the prohibition against torture found at Section 2340A of title 18 of the United States
Code. You have asked for this advice in the course of conducting interrogations of Abu
Zubaydah. As we understand it, Zubaydah is one of the highest ranking members of the al Qaeda
terrorist organization, with which the United States is currently engaged in an international armed
conflict following the attacks on the World Trade Center and the Pentagon on September 11,
2001. This letter memorializes our previaus oral advice, given on July 24, 2002 and July 26,
2002, that the proposed conduct would not violate this prohibition.

L

Our advice is based upon the following facts, which you have provided to us. We also
understand that you do not have any facts in your possession contrary to the facts outlined here,
and this opinion is limited to these facts. If these facts were to change, this advice would not
necessarily apply. Zubaydah is currently being held by the United States. The interrogation team
is certain that he has additional information that he refuses to divulge. Specifically, he is
withholding information regarding terrorist networks in the United States or in Saudi Arabia and
information regarding plans to conduct attacks within the United States or against our interests
overseas. Zubaydah has become accustomed to a certain level of treatment and displays no signs
of willingness to disclose further information. Moreover, your intelligence indicates that there is
currently a level of “chatter” equal to that which preceded the September 11 attacks. In light of
the information you believe Zubaydah has and the high level of threat you believe now exists,
you wish to move the interrogations into what you have described as an “increased pressure
phase.”

As part of this increased pressure phase, Zubaydah will have contact only with a new
interrogation specialist, whogn he has not met previously, and the Survival, Evasion, Resistance,
Escape (“SERE”) training psychologist who has been involved with the interrogations since they
began. This phase will likely last no more than several days but could last up to thirty days. In
this phase, you would like to employ ten techniques that you believe will dislocate his
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expectations regarding the treatment he believes he will receive and encourage him to disclese
the crucial information mentioned above. These ten techniques are: (1) attention grasp, (2)
walling, (3) facial hold, (4) facial slap (insult slap), (5) cramped confinement, (6) wall standing,
(7) stress positions, (8) sleep deprivation, (9) insects placed in a confinement box, and (10) the
waterboard. You have informed us that the use of these techniques would be on an as-needed
basis and that not all of these techniques will necessarily be used. The interrogation team would
use these techniques in some combination to convince Zubaydzh that the only way he can
influence his surrounding environment is through cooperation. You have, however, informed us
that vou expect these technigues to be used in some sort of escalating fashion, culminating with
the waterboard, though not necessarily ending with this technique. Moreover, you have also
orally informed us that although some of these techniques may be used with more than once, that
repetition will not be substantial because the techniques generally lose their effectiveness after
several repetitions. You have also informed us that Zabaydah sustained a wound during his
capture, which is being treated.

Based on the facts you have given us, we understand each of these techniques to be as
follows. The attention grasp consists of grasping the individual with both hands, one hand on
each side of the collar opening, in a controlled and quick motion. In the same motion as the
grasp, the individual is drawn toward the interrogator.

4 For walling, a flexible false wall will be constructed. The individual is placed with his
heels touching the wall: The interrogator pulls the individual forward and-then quickly and
firmly pushes the individual into the wall. It is the individual's shoulder blades that hit the wall.
During this motion, the head and neck are supported with a rolled hood or towel that provides &
c-collar effect to help prevent whiplash. To further reduce the probability of injury, the
individual is allowed to rebound from the flexible wall. You have orally informed us that the
false wall is in part constructed to create a loud sound when the individual hits it, which will
further shock or surprise in the individual. In part, the idea is to create a sound that will make the

impact seem far worse than it is and that will be far worse than any injury that might result from
the action.

The facial hold is used to hold the head immobile. One open palm is placed on either
side of the individual’s face. The fingertips are kept well away from the individual’s eyes.

With the facial slap or insult slap, the interrogator slaps the individuai’s face with fingers
slightly spread. The hand makes contact with the area directly between the tip of the individual’s
chin and the bottom of the corresponding earlobe. The interrogator invades the individual's
personal space. The goal of the facial slap is not to inflict physical pain that is severe or lasting.
Instead, the purpose of the facial slap is to induce shock, surprise, and/or humiliation.

Cramped confinement involves the placement of the individual in a confined space, the
dimensions of which restrict the individual’s movement. The confined space is usually dark.
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The duration of confinement varies based upon the size of the container. For the larger confined
space, the individual can stand up or sit down; the smaller space is large enough for the subject to-
sit down. Confinement in the larger space can last up to eighteen hours; for the smaller space,
confinement lasts for no more than two hours.

Wall standing is used to induce muscle fatigue. The individual stands about four to five
feet from a wall, with his feet spread approximately to shoulder width. His arms are stretched
out in front of him, with his fingers resting on the wall. His fingers support all of his body
weight. The individual is not permitted to move or reposition his hands or feet.

A variety of stress positions may be used. You have informed us that these positions are
not designed to produce the pain associated with contortions or twisting of the body. Rather,
somewhat like walling, they are designed to produce the physical discomfort associated with
muscle fatigue. Two particular stress positions are likely to be used on Zubaydah: (1) sitting on
the floor with legs extended straight out in front of him with his arms raised above his head; and
(2) kneeling on the floor while leaning back at a 45 degree angle. You have also orally informed
us that through observing Zubaydah in captivity, you have noted that he appears to be quite
flexible despite his wound.

Sleep deprivation may be used. You have indicated that your purpose in using this
technique is to reduce the individual’s ability to think on his feet and, through the discomfort
associated with 1ack of sieep, to motivate him tocooperate. The effect of such-sleep deprivation
will generally remit after one or two nights of uninterrupted sleep. You have informed us that
vour research has revealed that, in rare instances, some individuals who are already predisposed
to psychological problems may experience abnormal reactions to sleep deprivation. Even in
those cases, however, reactions abate after the individual is permitted to sleep. Moreover,
personnel with medical training are available to and will intervene in the unlikely event of an
abnormal reaction. You have orally informed us that you would not deprive Zubaydah of sleep
for more than eleven days at 2 time and that you have previously kent him awake for 72 hours,
from which no mental or physica! harm resulted.

You would like to place Zubaydah in a cramped confinement box with an insect. You
have informed us that he appears to have a fear of insects. In particular, you would like to tell
Zubaydah that you intend to place a stinging insect into the box with him. You would, however,
place a harmless insect in the box. You have orally informed us that vou would in fact place 2
harmless insect such as a caterpillar in the box with him.

Finally, you would like to use a technique called the “waterboard.” In this procedure, the
individual is bound securely to an inclined bench, which is approximately four feet by seven feet.
The individual’s feet are generally elevated. A cloth is placed over the forehead and eyes. Water
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is then applied to the cloth in a controlled manner. As this is done. the cloth is lowered until it
covers both the nose and mouth. Once the cloth is saturated and completely covers the mouth
and nose, air flow is slightly restricted for 20 to 40 seconds due to the presence of the cloth. This
causes an increase in carbon dioxide level in the individual’s blood. This increase in the carbon
dioxide level stimulates increased effort to breathe. This effort plus the cloth produces the
perception of “suffocation and incipient panic,” i.e., the perception of drowning. The individual
does not breathe any water into his lungs. During those 20 to 40 seconds, water 1s continuously
applied from a height of twelve to twenty-four inches. After this period, the cloth is lifted, and
the individual is allowed to breathe unimpeded for three or four full breaths. The sensation of
drowning is immediately relieved by the removal of the cloth. The procedure may then be
repeated. The water is usually applied from a canteen cup or small watering can with a spout.
You have orally informed us that this procedure triggers an automatic physiological sensation of
drowning that the individual cannot control even though he may be aware that he is in fact not
drowning. You have also orally informed us that it is likely that this procedure would not last
more than 20 minutes in any one application.

We also understand that a2 medical expert with SERE experience will be present
throughout this phase and that the procedures will be stopped if deemed medically necessary to
prevent severe mental or physical harm to Zubaydah. As mentioned zbove, Zubaydah suffered
an injury during his capture. You have informed us that steps will be taken to ensure that this
injury is not in any way exacerbated by the use of these methods and that adequate medical
attention will be given to ensure that it will heal propertly.

1L

In this part, we review the context within which these procedures will be applied. You
have informed us that you have taken various steps to ascertain what effect, if any, these
techniques would have on Zubaydah's mental health. These same techniques, with the exception
of the insect in the cramped confined space, have been used and continue to be used on some
members of our military personnel during their SERE training. Because of the use of these
procedures in training our own military personnel to resist interrogations, you have consulted
with various individuals who have extensive experience in the use of these techniques. You have
done so in order to ensure that no prolonged mental harm weuld result from the use of these
proposed procedures. g

Through your consultation with various individuals re~pon51b]e for such training. you
have 1earned that these techniques have beer - conduct without any
ident of prolonged mental hamm. f the SERE school.
1as reported that, during the seven-
year period that he spent in those positions, there were two reguests from Congress for
information concerning alleged injuries resulting from the training. One of these inquiries was
prompted by the temporary physical injury a trainee sustained as result of being placed in a
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confinement box. The other inquiry involved claims that the SERE training caused two
individuals to engage in criminal behavior, namely, felony shoplifting and downloading child
pornography onto a military computer. According to this official, these claims were fo1

acelese  Moreover, he has indicated that during the three and 2 half years he spent 2

f the SERE program, he trained 10,000 students. Of those students, only two

dropped out of the training following the use of these techniques. Although on rare occasions
some students temporarily postponed the remainder of their training and received psychological
counseling, those students were able to finish the program without any indication of subsequent
mental health effects.

You have informed us that you pave consulted with
vears of experience with SERE training

He stated that, duning those
ten vears, insofar as he is aware, none of the individuals who completed the program suffered any
adverse mental health effects. He informed you that there was one person who did not complete
the training. That person experienced an adverse mental health reaction that lasted only two
hours. After those two hours, the individual’s symptoms spontaneously dissipated without
requiring treatment or counseling and no other symptoms were ever reported by this individual.
According to the information you have provided to us, this assessment of the use of these
procedures includes the use of the waterboard.

andum from the
vhich you supplied to us.
1as experience with the use of all of these procedures in a course of conduct, with the exception
of the insect in the confinement box and the waterboard. This memorandum confirms that the
use of these procedures has not resulted in any reported instances of prolonged mental harm, and
verv few instances of immediate and temporary adverse psychelogical responses to the training.
eported that 2 small minority of students have had temporary adverse
psychological reactions during training, Of the 26,829 students trained from 1992 through 2001
in the Air Force SERE training, 4.3 percent of those students had contact with psychology
services. Of those 4.3 percent, only 3.2 percent were pulled from the program for psychological
reasons. Thus, out of the students trained overall, only 0.14 percent were pulled from the
program for psychological reasons. Furthermore, altiwughindicated that surveys
of students having completed this training are not done, he expressed confidence that the training
did not cause any long-term psychological impact. He based his conclusion on the debriefing of
students that is done after the training. More importantly, he based this assessment on the fact
that although training is required to be extremely stressful in order to be effective, very few
complaints have been made regarding the training. During his tenure, in which 10,000 students
were trained, no congressional complaints have been made. While there was one Inspector
General complaint, it was not due to psychological concerns. Moreover, he was aware of only
one letter inquiring about the long-term impact of these techniques from an individual trained
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over twenty years ago. He found that it was impossible to aftribute this individual’s symptoms to
his training. bomcluded that if there are any long-term: psychological effects of the

United States Air Force training using the procedures outlined above they “are certainly
minimal.”

With respect to the waterboard, you have also orally informed us that the Navy continues
to use it in training. You have informed us that your on-site psychologists, who have extensive
experience with the use of the waterboard in Navy training, have not encountered any significant
long-term mental health consequences from its use. Your on-site psychologists have also
indicated that JPRA has likewise not reported any significant long-term mental health
consequences from the use of the waterboard. You have informed us that other services ceased
use of the waterboard because it was so successful as an interrogation technique, but not because
of any concerns over any harm, physical or mental, caused by it. It was als
almost 100 percent effective in producing cooperation among the trainees.
indicated that he had observed the use of the waterboard in Navy training some ten to twelve
times. Each time it resulted in cooperation but it did not result in any physical harm to the
student.

You have also reviewed the relevant literature and found no empirical data on the effect
of these techniques, with the exception of sleep deprivation. With respect to sleep deprivation,
vou have informed us that is not uncommon for someone to be deprived of sleep for 72 hours and
still perform excellently on visual-spatial motor tasks and short-term memory tests. Although
some individuals may experience hallucinations, according to the literature you surveyed, those
who experience such psychotic symptoms have almost always had such episodes prior to the
sleep deprivation. You have indicated the studies of lengthy sleep deprivation showed no
psychosis, loosening of thoughts, flattening of emotions, delusions, or paranoid ideas. In one
case, even after eleven days of deprivation, no psychasis or permanent brain damaged occurred.
In fact the individual reported feeling almost back to normal after one night’s sleep. Further,
based on the experiences with its use in military training (where it is induced for up to 48 hours),
you found that rarely, if ever, will the individual suffer harm after the sleep deprivation is
discontinued. Instead, the effects remit after a few good nights of sleep.

You have taken the additional step of consulting with U.S. interrogations experts, and
other individuals with oversight over the SERE training process. None of these individuals was
aware of any prolonged psychological effect caused by the use of any of the above techniques
either separately or as a course of conduct. Moreover, you consulted with outside psychologists
who reported that they were unaware of any cases where long-term problems have occurred as a
result of these techniques.

Moreover, in consulting with a number of mental health experts, vou have learned that
the effect of any of these procedures will be dependaat on the individual’s personal history,
cultural history and psychological tendencies. To that end, you have informed us that you have
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completed a psychological assessment of Zubadyah. This assessment is based on interviews with
Zubaydah, observations of him, and information collected from other sources such as intelligence
and press reports. Our understanding of Zubaydah’s psychological profile, which we set forth
below, is based on that assessment.

According to this assessment, Zubaydah, though only 31, rose quickly from very low
level mujahedin to third or fourth man in al Qaeda. He has served as Usama Bin Laden’s senior
lieutenant. In that capacity, he has managed a network of training camps. He has been
instrumental in the training of operatives for al Qaeda, the Egyptian Islamic Jihad, and other
terrorist elements inside Pakistan and Afphanistan. He acted as the Deputy Camp Commander
for al Qaeda training camp in Afghanistan, personally approving entry and graduation of all
trainees during 1999-2000. From 1996 until 1999, he approved 2ll individuals going in and out
of Afghanistan to the training camps. Further, no one went in and out of Peshawar, Pakistan
without his knowledge and approval. He also acted as al Qaeda’s coordinator of external
contacts and foreign communications. Additionally, he has acted as zl Qaeda’s counter-
inteiligence officer and has been trusted to find spies within the organization.

Zubaydah has been involved in every major terrorist operation carried out by al Qaeda.
He was a planner for the Millennium plot to attack U.S. and Isracli targets during the Millennium
celebrations in Jordan. Two of the central figures in this plot who were arrested have identified
Zubaydah as the supporter of their cell and the plot. He also served as a planner for the Paris
Embassy plot in 2001. Moreover, he was one of the planners of the September 11 attacks. Prior
to his capture, he was engaged in planning future terrorist attacks against U.S. interests.

Your psychological assessment indicates that it is believed Zubaydah wrote al Qaeda’s
manual on resistance techniques. You also believe that his experiences in al Qaeda make him
well-acquainted with and well-versed in such techniques. As part of his role in al Qaeda,
Zubaydah visited individuals in prison and helped them upon their release. Through this contact
and activities with other al Qaeda mujahedin, you believe that he knows many stories of capture,
interrogation, and resistance to such interrogation. Additionally, he has spoken with Ayman al-
Zawzhiri, and you believe it is likely that the two discussed Zawahiri’s experiences as a prisoner
of the Russians and the Egyptians.

Zubaydah stated during interviews that he thinks of any activity outside of jihad as
“silly.” He has indicated that his heart and mind are devoted to serving Allah and Islam through
jihad and he has stated that he has no doubts or regrets about committing himself to jihad.
Zubaydah believes that the global victory of Islam is inevitable. You have informed us that he
continues to express his unabated desire to kill Americans and Jews.

Your psychological assessment describes his personality as follows. He is “a highly self-
directed individual who prizes his independence.” He has “narcissistic features,” which are
evidenced in the attention he pays to his personal appearance and his “obvious ‘efforts’ to
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demonstrate that he is really a rather ‘humble and regular guy.”™ He is “somewhat compulsive™
in how he organizes his environment and business. He is confident, sel{-assured, and possesses
an air of authority. While he admits to at times wrestling with how to determine who is an
“innocent,” he has acknowledged celebrating the destruction of the World Trade Center. He is
intelligent and intellectually curious. He displays “excellent self-discipline.” The assessment
describes him as a perfectionist, persistent, private, and highly capable in his social interactions.
He is very guarded about opening up to others and your assessment repeatedly emphasizes that
he tends not to trust others ezsily. He is also “quick to recognize and assess the moods and
motivations of others.” Furthermore, he is proud of his ability to lie and deceive others
successfully. Through his deception he has, among other things, prevented the location of al
Qaeda safehouses and even acquired a United Nations refugee identification card.

According to your reports, Zubavdah does not have any pre-existing mental conditions or
problems that would make him likely to suffer prolonged mental harm from your proposed
interrogation methods. Through reading his diaries and interviewing him, you have found no
history of “mood disturbance or other psychiatric pathology[.]” “thought disorder{,] . . . enduring
mood or mental health problems.”™ He is in fact “remarkably resilient and confident that he can
overcome adversity.” When he encounters stress or low moaod, this appears to last only for a
short time. He deals with stress by assessing its source, evaluating the coping resources available
to him, and then taking action. Your assessment notes that he is “generally self-sufficient and
relies on his understanding and application of religious and psychological principles, intelligence
and discipline to avoid and overcome problems.” Moreover, you have found that he has a
“reliable and durable support system™ in his faith, “the blessings of religious leaders, and
camaraderie of like-minded mujzhedin brothers.” During detention, Zubaydah has managed his
mood, remaining at most points “circumspect, calm, controlled, and deliberate.” He has
maintained this demeanor during aggressive interrogations and reductions in sleep. You describe
that in an initial confrontational incident, Zubaydah showed signs of sympathetic nervous system
arousal, which you think was possibly fear. Although this incident led him to disclose
intelligence information, he was able to quickly regain his composure, his air of confidence. and
his “strong resolve” not to reveal any information.

Overall, you summarize his primary strengths as the following: ability to focus, goal-
directed discipline, intelligence, emotional resilience, street savvy. ability to organize and
manage people, keen observation skills, fluid adaptability (can anticipate and adapt under duress
and with minimal resources). capacity to assess and exploit the needs of others, and ability to
adjust goals to emerging opportunities.

You anticipate that he will draw upon his vast knowledge of interrogation techniques to
cope with the interrogation. Your assessment indicates that Zubaydah may be willing to die to
protect the most important information that he holds. Nonetheless, you are of the view that his
belief that Islam will ultimately dominate the world and that this victery is inevitable may
provide the chance that Zubaydah will give information and rationalize it solely as a temporary
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setback. Additionally, vou believe he may be willing to disclose some information, particularly
information he deenis to not be critical, but which may ultimately be useful to us when pieced
together with other intelligence information you have gained.

II1.

Section 2340A makes it a criminal offense for any person “outside of the United States
[to] commit(] or attempt[] to conumit torture.” Section 2340(1) defines torture as:

an act committed by a person acting under the color of law specifically intended to
inflict severe physical or mental pain or suffering (other than pain or suffering
incidental to lawful sanctions) upen another person within his custody of physical
control.

18 U.S.C. § 2340(1). As we outlined in our opinion on standards of conduct under Section
2340A, a violation of 2340A requires a showing that: (1) the torture occurred outside the United
States; (2) the defendant acted under the color of law; (3) the victim was within the defendant’s
custody or control; (4) the defendant specifically intended to inflict severe pain or suffering; and
(5) that the acted inflicted severe pain or suffering. See Memorandum for John Rizzo, Acting
General Counsel for the Central Intelligence Agency, from Jay S. Bybee, Assistant Attorney
General, Office of Legal Counsel, Re: Standards of Conduct jor Interrogation under 18 U.S.C.
$§§ 2340-23404 at 3 (August 1, 2002) (“Section 2340A Memorandum”™). You have asked us o
assume that Zubayadah is being held outside the United States, Zubayadah is within U.S.
custody, and the interrogators are acting under the color of law. At issue is whether the last two
elements would be met by the use of the proposed procedures, namely, whether those using these
procedures would have the requisite mental state and whether these procedures would inflict
severe pain or suffering within the meaning of the statute.

Severe Pain or Suffering. In order for pain or suffering to rise to the level of torture, the
statute requires that it be severe. As we have previously explained, this reaches only extreme
acts. See id. at 13. Nonetheless, drawing upon cases under the Torture Victim Protection Act
(TVPA), which has a definition of torture that is similar to Section 2340’s definition, we found
that a single event of sufficiently intense pain may fall within this prohibition. See id. at 26. As
a result, we have analyzed each of these techniques separately. In further drawing upon those
cases, we also have found that courts tend to take a totality-of-the-circumstances approach and
consider an entire course of conduct to determine whether torture has occurred. See id. at 27.
Therefore, in addition to considering each technique separately, we consider them together as 2
course of conduct.

Section 2340 defines torture as the infliction of severe physical or mental pain or
suffering. We will consider physical pain and mental pain separately. See 18 U.S.C. § 2340(1).
With respect to physical pain, we previously concluded that “severe pain” within the meaning of
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Section 2340 is pain that is difficult for the individual to endure and is of an intensity akin to the
pain accompanying serious physical injury. See Section 2340A Memorandum at 6. Drawing
upon the TVPA precedent, we have noted that examples of acts inflicting severe pain that typify
torture are, among other things, severe beatings with weapons such as clubs, and the burning of
prisoners. See id. at 24. We canclude below that none of the proposed techniques inflicts such
pain.

The facial hold and the attention grasp involve no physical pain. In the absence of such
pain it is obvious that they cannot be said to inflict severe physical pain or suffering. The stress
positions and wall standing both may result in muscle fatigue. Each involves the sustained
holding of a position. In wall standing, it will be holding a position in which all of the
individual’s body weight is placed on his finger tips. The stress positions will likely include
sitting on the floor with legs extended straight out in front and arms raised above the head, and
kneeling on the floor and leaning back at a 45 degree angle. Any pain associated with muscle
fatigue is not of the intensity sufficient to amount to “severe physical pain or suffering” under the
statute, nor, despite its discomfort, can it be said to be difficult to endure. Moreover, you have
orally informed us that no stress position will be used that could interfere with the healing of
Zubaydah’s wound. Therefore, we conclude that these techniques involve discomfort that falls
far below the threshold of severe physical pain.

Similarly, although the confinement boxes (both small and large) are physically
uncomfortable because their size restricts movement, they are not so small as to require the
individual to contort his body to sit (small box) or stand (large box). You have also orally
informed us that despite his wound, Zubaydah remains quite flexible, which would substantially
reduce any pain associated with being placed in the box. We have no information from the
medical experts you have consulted that the limited duration for which the individual is kept in
the boxes causes any substantial physical pain. As a result, we do not think the use of these
boxes can be said to cause pain that is of the intensity associated with serious physical injury.

The use of one of these boxes with the introduction of an insect does not alter this
assessment. As we understand it, no actually harmful insect will be placed in the box. Thus,
though the introduction of an insect may produce trepidation in Zubaydah (which we discuss
below), it certainly does not cause physical pain.

As for sleep deprivation, it is clear that depriving someone of sleep does not involve
severe physical pain within the meaning of the statute. While sleep deprivation may involve
some physical discomfort, such as the fatigue or the discomfort experienced in the difficulty of
keeping one’s eyes apen, these effects remit after the individual is permitted to sleep. Based on
the facts you have provided us, we are not aware of any evidence that sleep deprivation results in
severe physical pain or suffering. As a result, its use does not violate Section 2340A.

Even those techniques that involve physical contact between the interrogator and the
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individual do not result in severe pain. The facial slap and walling contain precautions to ensure
that no pain even approaching this level results. The slap is delivered with fingers slightly
spread, which you have explzained to us is designed to be less painful than a closed-hand slap.
The slap is also delivered to the fleshy part of the face, further reducing any risk of physical
damage or serious pain. The facial slap does not produce pain that is difficult to endure.
Likewise, walling involves quickly pulling the person forward and then thrusting him against a
flexible false wall. You have informed us that the sound of hitting the wall will actually be far
warse than any possible injury to the individual. The use of the rolled towel around the neck also
reduces any risk of injury. While it may hurt to be pushed against the wall, any pain experienced
is not of the intensity associated with serious physical injury.

As we understand it, when the waterboard is used, the subject’s body responds as if the

subject were drowning—even though the subject may be well aware that he is in fact not
rowning. You have informed us that this procedure does not inflict actual physical harm. Thus,

although the subject may experience the fear or panic associated with the feeling of drowning,
the waterboard does not inflict physical pain. As we explained in the Section 2340A
Memorandum, “pain and suffering” as used in Section 2340 is best understood as a single
concept, not distinet concepts of “pain” as distinguished from “suffering.” See Section 2340A
Memorandum at 6 n.3. The waterboard, which inflicts no pain or actuz] harm whatsoever. does
not, in our view inflict “severe pain or suffering.” Even if one were to parse the statute more
finely to attempt to treat “suffering” as a distinct concept, the waterboard could not be said to
inflict severe suffering. The waterboard is simply & controlled acute episode, lacking the
connotation of a protracted period of time generally given to suffering.

Finally, as we discussed above, you have informed us that in determining which
procedures (o use and how you will use them, vou have selected technigues that will not harm
Zubaydah’s wound. You have also indicaied that numerous steps will be taken to ensure that
none of these procedures in any way interferes with the proper healing of Zubaydah’s wound.
You have also indicated that, should it appear at any time that Zubaydzh is experiencing severe
pain or suffering, the medical personnel on hand will stop the use of any technique.

Even when all of these methods are considered combined in an overall course of conduct,
they still would not inflict severe physical pain or suffering. As discussed above, a number of
these acts result in no physical pain, others produce only physical discomfort. You have
indicated that these acts will not be used with substantial repetition, so that there is no possibility
that severe physical pain could arise from such repetition. Accordingly, we conclude that these
acts neither separately nor as part of a course of conduct would inflict severe physical pain or
suffering within the meaning of the statute.

We next consider whether the use of these techniques would inflict severe mental pain or
suffering within the meaning of Section 2340. Section 2340 defines severe mental pain or
suffering as “the prolonged mental harm caused by or resulting from™ one of several predicate
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acts. 18 U.S.C. § 2340(2). Those predicate acts are: (1) the intentional infliction or threatened
infliction of severe physical pain or suffering; (2) the administration or application, or threatened
administration or application of mind-altering substances or other procedures calculated to
disrupt profoundly the senses or the personality; (3) the threat of imminent death; or (4) the threat
that any of the preceding acts will be done to another person. See 18 U.S.C. § 2340(2)(A)}HD).
As we have explained, this list of predicate acts is exclusive. See Sectien 2340A Memorandum
at 8. No other acts can support a charge under Section 2340A based on the infliction of severe
mental pain or suffering. See id. Thus, if the methods that you have described do not either in
and of themselves constitute one of these acts or as a course of conduct fulfill the predicate act
requirement, the prohibition has not been violated. See id. Before addressing these techniques,
we note that it is plain that none of these procedures involves a threat to any third party, the use
of any kind of drugs, or for the reasaons described above, the infliction of severe physical pain.
Thus, the question is whether any of these acts, separately or as a course of conduct, constitutes a
threat of severe physical pain or suffering, a procedure designed to disrupt profoundly the senses,
or a threat of imminent death. As we previously explained, whether an action constitutes a threat
must be assessed from the standpoint of a reasonable person in the subject’s position. See id. at
2.

No argument can be made that the atiention grasp or the facial hold constitute threats of
imminent death or are procedures designed to disrupt profoundly the senses or personality. In
general the grasp and the facial hold will startle the subject, produce fear, or even insult him. As
vou have informed us, the use of these technigues is not accompanied by a specific verbal threat
of severe physical pain or suffering. To the extent that these techniques could be considered a
threat of severe physical pain or suffering, such a threat would have to be inferred from the acts
themselves. Because these actions themselves involve no pain, neither could be interpreted by a
reasonable person in Zubaydah’s pasition to constitute a threat of severe pain or suffering.
Accordingly, these two techniques are not predicate acts within the meaning of Section 2340.

The facial slap likewise falls outside the set of predicate acts. It plainly is not a threat of
imminent death, under Section 2340(2)(C), or a procedure designed to disrupt profoundly the
senses or personality, under Section 2340(2)(B). Though it may hurt, as discussed above, the
effect is one of smarting or stinging and surprise or humiliation, but not severe pain. Nor does it
alone constitute a threat of severe pain or suffering, under Section 2340(2)(A). Like the facial
hold and the attention grasp. the use of this slap is not accompanied by a specific verbal threat of
further escalating violence. Additionally, you have informed us that in one use this technique
will typically involve at most two slaps. Certainly, the use of this slap may dislodge any
expectation that Zubaydah had that he would not be touched in a physically aggressive manner.
Naonetheless, this alteration in his expectations could hardly be construed by a reasonable person
in his situation to be tantamount to 2 threat of severe physical pain or suffering. At most, this
technique suggests that the circumstances of his confinement and interrogation have changed.
Therefore, the facial slap is not within the statute’s exclusive list of predicate acts.
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Walling plainly is not & procedure calculated to disrupt profoundly the senses or
personality. While walling involves what might be characterized as rough handling, it does not
involve the threat of imminent death or, as discussed above, the infliction of severe physical pain.
Moreover, once again we understand that use of this technique will not be accompanied by any
specific verbal threat that violence will ensue absent cooperation. Thus, like the facial slap,
walling can only constitute a threat of severe physical pain if a reasonable person would infer
such a threat from the use of the technique itself. Walling does not in and of itself inflict severe
pain or suffering. Like the facial slap, walling may alter the subject’s expectation as to the
treatment he believes he will receive. Nonetheless, the character of the action falls so far short of
inflicting severe pain or suffering within the meaning of the statute that even if he inferred that
greater aggressiveness was to follow, the type of actions that could be reasonably be anticipated
would still fall below anything sufficient to inflict severe physical pain or suffering under the
statute. Thus, we conclude that this technique falls cutside the proscribed predicate acts.

Like walling, stress positions and wall-standing are not procedures calculated to disrupt
profoundly the senses, nor are they threats of imminent death. These procedures, as discussed
above, involve the use of muscle fatigue 1o encourage cooperation and do not themselves

-constitute the infliction of severe physical pain or suffering. Moreover, there is no aspect of
violence to either technique that remotely suggests future severe pain or suffering from which
such a threat of future harm could be inferred. They simply involve forcing the subject to remain
in uncomfortable positions. While these acts may indicate to the subject that he may be placed in
these positions again if he does not disclose information, the use of these techniques would not
suggest t0 a reasonable person in the subject’s position that he is being threatened with severe
pain or suffering. Accordingly, we conclude that these two procedures do not constitute any of
the predicate acts set forth in Section 2340(2).

As with the other techniques discussed so far, cramped confinement is not a threat of
imminent death. It may be argued that, focusing in part on the fact that the boxes will be without
light, placement in these boxes would constitute a procedure designed to disrupt profoundly the
senses. As we explained in our recent opinion, however, to “disrupt profoundly the senses™
technique must produce an extreme effect in the subject. See Section 2340A Memorandum at
10-12. We have previously concluded that this requires that the procedure cause substantial
interference with the individual®s cognitive abilities or fundamentally alter his personality. See
id at 11. Moreaver, the statute requires that such procedures must be calculated to produce this
effect. See id at 10; 18 U.S.C. § 2340(2)(B).

With respect to the small confinement box, you have informed us that he would spend at
most two hours in this box. You have informed us that your purpose in using these boxes is not
to interfere with his senses or his persenality, but to cause him physical discomfort that will
encourage him to disclose critical information. Moreover, your imposition of time limitations on
the use of either of the boxes also indicates that the use of these boxes is not designed or
calculated to disrupt profoundly the senses or personality. For the larger box, in which he can
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both stand and sit, he may be placed in this box for up to eighteen hours at a time, while you have
informed us that he will never spend more than an hour at time in the smaller box. These time
limits further ensure that no profound disruption of te senses or personality, were it even
possible, would result. As such, the use of the confinement boxes does not constitute a
procedure calculated to disrupt profoundly the senses or personality.

Nor does the use of the boxes threaten Zubaydah with severe physical pain or suffering.
While additional time spent in the boxes may be threatened, their use is not accompanied by any
express threats of severe physical pain or suffering. Like the stress positions and walling,
placement in the boxes is physically uncomfortable but any such discomfort does not rise to the
level of severe physical pain or suffering. Accordingly, a reasonable person in the subject’s
position would not infer from the use of this technique that severe physical pain is the next step
in his interrogator’s treatment of him. Therefore, we conclude that the use of the confinement
boxes does not fall within the statute’s required predicate acts.

In addition to using the confinement boxes alone, you also would like to introduce an
insect into one of the boxes with Zubaydah. As we understand it, you plan to inform: Zubaydzah
that you are going to place a stinging insect into the box, but you will actually place a harmless
insect in the box, such as a caterpiliar. If you do so, to ensure that you are outside the predicate
act requirement, you must inform him that the insects will not have a sting that would produce
death or severe pain. If, however, you were to place the insect in the box without informing him
that you are deing so,then; in order-te not commit a predicate act, you should not affirmatively
lead him to believe that any insectis present which has a Siaadiatconid or . severe pain or
sufferine /en cauce his death.

¢ long as you take either ol
the approaches we have described, the insect’s placement in the box would not constitute a threat
of severe physical pain or suffering to a reasonable person in his position. An individual placed
in a box, even an individual with a fear of insects, would not reasonably feel threatened with
severe physical pain or suffering if a caterpillar was placed in the box. Further, you have
informed us that you are not aware that Zubaydah has any allergies to insects, and you have not
informed us of any other factors that would cause a reasonable person in that same situation to
believe that an unknown insect would cause him severe physical pain or death. Thus, we
conclude that the placement of the insect in the confinement box with Zubaydah would not
constitute a predicate act.

Sleep deprivation also clearly does not involve a threat of imminent death. Although it
produces physical discomfort, it cannot be said to constitute z threat of severe physical pain or
suffering from the perspective of a reasonable person in Zubaydah's pasition. Nor could sleep
deprivation constitute a procedure calculated to disrupt profoundly the senses, so long as sleep
deprivation (as you have informed us is your intent) is used for limited periods, before
hallucinations or other profound disruptions of the senses would occur. To be sure, sleep
deprivation may reduce the subject’s ability to think on his feet. Indeed, you indicate that this is
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the intended result. His mere reduced ability to evade your questions and resist answering does
not, hawever, rise to the level of disruption required by the statute. As we explained above, 2
disruption within the meaning of the statute is an extreme one, substantially interfering with an
individual’s cognitive abilities, for example, inducing hallucinations, or driving him to engage in
uncharacteristic self-destructive behavior. See infra 13; Section 2340A Memorandum at 11.
Therefore, the limited use of sleep deprivation does not constitute one of the required predicate
acts.

We find that the use of the waterboard constitutes a threat of imminent death. As you
have explained the waterboard procedure 1o us, it creates in the subject the uncontrollable
physiclogical sensation that the subject is drowning. Although the procedure will be monitored
by personnel with medical training and extensive SERE school experience with this procedure
who will ensure the subject’s mental and physical safety, the subject is not aware of any of these
precautions. From the vantage point of any reasonable person undergoing this procedure in such
circumstances, he would feel as if he is drowning at very moment of the procedure due to the
uncontrollable phyvsiological sensztion he is experiencing. Thus, this procedure cannot be
viewed as too uncertain to satisfy the imminence requirement. Accordingly, it constitutes a
threat of imminent death and fulfills the predicate act requirement under the statute.

Although the waterboard constitutes a threat of imminent death, prolonged mental harm
must nonetheless result to violate the statutory prohibition on infliction of severe mental pain or
suffering. See Section 2340A Memorandum at 7. We have previously concluded that prolonged
mental harm is mental harm of some lasting durafion, e.g., mental harm lasting months or years.
See id. Prolonged mental harm is not simply the stress experienced in, for example, an
interrogation by state police. See id. Based on your research into the use of these methods at the
SERE school and consultation with others with expertise in the field of psychology and
interrogation, you do not anticipate that any prolonged mental harm would result from the use of
the waterboard. Indeed, you have advised us that the relief is almost immediate when the cloth is
removed from the nose and mouth. In the absence of prolonged mental harm, no severe mental
pain or suffering would have been inflicted, and the use of these procedures would not constitute
torture within the meaning of the statute.

When these acts are considered as a course of conduct, we are unsure whether these acts
may constitute a threat of severe physical pain or suffering. You have indicated to us that you
have not determined either the order or the precise timing for implementing these procedures. It
is conceivable that these procedures could be used in a course of escalating conduct, moving
incrementally and rapidly from least physically intrusive, e.g., facial hold, to the most physical
contact, e.g., walling or the waterboard. As we understand it, based on his treatment so far,
Zubaydah has come to expect that no physical harm will be done to him. By using these
techniques in increasing intensity and in rapid succession, the goal would be to dislodge this
expectation. Based on the facts you have provided to us, we cannot say definitively that the
entire course of conduct would cause a reasonable person to believe that he is being threatened
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with severe pain or suffering within the meaning of section 2340. On the other hand, however,
under certain circumstances—for example, rapid escalation in the use of these techniques
culminating in the waterboard (which we acknowledge constitutes a threat of imminent death)
accompanied by verbal or other suggestions that physical violence will follow—might cause a
reasonable person to believe that they are faced with such a threat. Without more information,
we are uncertain whether the course of conduct would constitute a predicate act under Section
2340(2).

Even if the course of conduct were thought to pese a threat of physical pain or suffering,
it would nevertheless—on the facts before us—not constitute a violation of Section 2340A. Not
only must the course of conduct be a predicate act, but also those who use the procedure must
actually cause prolonged mental harm. Based on the information that you have provided to us,
indicating that no evidence exists that this course of conduct produces any prolonged mental
harm, we conclude that a course of conduct using these procedures and culminating in the
waterboard would not violate Section 2340A.

Specific Intent. To violate the statute, an individual must have the specific intent to
inflict severe pain or suffering, Because specific intent is an element of the offense, the absence
of specific intent negates the charge of torture. As we previously opined, to have the required
specific intent, an individual must expressly intend to cause such severe pain or suffering. See
Section 2340A Memorandum at 3 citing Carter v. United Stares, 530 U.S. 255, 267 (2000). We
have further found that if a defendant acts with the good faith belief that his actions will not
cause such suffering, he has not acted with specific intent. See id. at 4 citing South Arl. Lmtd
Porshp. of Tenn. v. Reise, 218 F.3d 518, 331 (4th Cir. 2002). A defendant acts in good faith
when he has an honest belief that his actions will not result in severe pain or suffering. See id
citing Cheek v. United States, 498 U.S. 192,202 (1991). Although an honest belief need not be
reasonable, such a belief is easier to establish where there is a reasonable basis for it. See id. at 3.

Good faith may be established by, among other things, the reliance on the advice of experts. See
id. at 8.

Based on the information you have provided us, we believe that those carrying out these
procedures would not have the specific intent to inflict severe physical pain or suffering. The
abjective of these techniques is not to cause severe physical pain. First, the constant presence of
personnel with medical training who have the authority to stop the interrogation should it appear
it is medically necessary indicates that it is not your intent to cause severe physical pain. The
personnel on site have extensive experience with these specific techniques as they are used in
SERE school training. Second, vou have informed us that vou are taking steps to ensure that
Zubaydah’s injury is not worsened or his recovery impeded by the use of these techniques.

Third, as you have described them to us, the proposed techniques invelving physical
contact between the interrogator and Zubaydah actually contain precautions to prevent any
serious physical harm to Zubaydah. In “walling,” a rolled hood or towel will be used to prevent
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whiplash and he will be pemuueo to Lebound from the flexible wall to reduce the likelihood of
injury. Similarly, in the “facial hold,” the fingertips will be kept well away from the his eyes to
ensure that there is no injury to them. The purpose of that facial hold is not injure him but to
hold the head immobile. Additionally, while the stress positions and wall standing will
undoubtedly result in physical discomfort by tiring the muscles, it is obvious that these positions
are not intended to produce the kind of extreme pain required by the statute.

Furthermore, na specific intent to cause severe mental pain or suffering appears to be

presem. As we explained in our recent opinion, an individual must have the specific intent to

cause prolonged mental harm in order to have the specific intent to inflict severe mental pain or

ffering. See Section 2340A Memorandum at 8. Prolonged mental harm is substantial mental
harm of a sustained duration, e.g., harm lzsting months or even years after the acts were inflicted
1pon the prisoner. As we indicated zbove, a good faith belief can negate this element.
Accordingly, if an individual conducting the interrogation has a goed faith belief that the
procedures he will apply, separately or together, would not result in pfolonned mental harm, that
individual lacks the requisite npwu fic intent. This conclusion concerning specific intent is further

bolstered by the due diligence that has been conducted concerning the effects of these
interrogation procedures.

The mental health experts that vou have consulted have indicated that the psychological
impact of a course of conduct must be assessed with reference to the subject’s psychological
history and current mental health status. The healthier the individuzal, the less likely that the use
any one procedure or set of procedures as a course of conduct will result in prolonged mental
harm. A comprehensive psychological profile of Zubaydah has been created. In creating this

rofile, your personnel drew on direct interviews, Zubaydah’s diaries, observation of Zubaydah
since his capture, and igfgmuation s other intellicence and press reports.

1S
of 2
oL &

fram onther conr

As we indicated above, you have informed us that your proposed interrogation methods
have been used and continue to be used in SERE training. It is our understanding that these
techniques are not used one by one in isolation, but as a full course o Londuct to resemble a real
interrogation. Thus, the information derived from SERE training bears both upon the impact of
the use of the individual techniques and upon their use as a course of conduct. You have found
that the use of these methods together or separately, including the use of the waterboard, has not
resulted in any negative long-term mental health consequences. The continued use of these
methods without mental health consequences to the trainees indicates that it is highly improbable
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that such consequences would result here. Because you have conducted the due diligence to

determine that these procedures, either alone or in combination, do not produce prolonged mental
arm, we believe that you do not meet the specific intent requirement necessary to violate

Section 2340A.

You have also informed us that you have reviewed the relevant literature on the subject,
and consulted with gutside psychologists. Your review of the literature uncovered no empirical
iata on the use of these procedures, with the exception of sleep deprivation for which no long-
term health consequences resulted. The outside psychologists with whom you consulted
indicated were unaware of any cases where long-term problems have occurred as a result of these
technigues.

As described above, it appears you have conducted an extensive inquiry to ascertain what
impact, if any, these procedures individually and as a course of conduct would have on
Zubaydah. You have consulted with interrogation experts. including those with substantial
SERE school experience, consulted with outside psychologists, completed a psychological
assessment and reviewed the relevant literature on this topic. Based on this inquiry, you believe
that the use of the procedures, including the waterboard, and as a course of conduct would not
result in prolonged mental harm. Reliance on this information about Zubaydah and about the
effect of the use of these techniques more generally demonstrates the presence of a good faith
belief that no prolonged mental harm will result from using these methods in the interrogation of
Zubaydah. Moreover, we think that this represents not only an honest belief but also a
reasonable belief based on the information that you have supplied to us. Thus, we believe that
the specific intent to inflict prolonged mental is not present, and consequently, there is no
specific intent to inflict severe mental pain or suffering. Accordingly, we conclude that on the
facts in this case the use of these methads separately or a course of conduct would not violate
Section 2340A.

Based on the foregoing, and based on the facts that vou have provided, we conciude that
the interrogation procedures that you propose would not violate Section 2340A. We wish to
emphasize that this is our best reading of the law; however, you should be aware that there are no
cases construing this statute; just as there have been no prosecutions brought under it.

Please let us know if we can be of further assistance.

A L

Jay'S. Byb
ut Attormey General

TOP BECRET 18



FRéM SITE 15 DoJ 5 . (TUE)MAY 10 2008*17:50/ST.17:45/N0. 6180429715 P 50

U.S. Department of Justice

0000012

Office of Legal Counsel

Officz of the Princips! Deputy Assistant Attorney General Washingter, D.C. 20530

May 10, 2005

MEMORANDUM FOR JOHN A. RIZZO
SENIOR DEPUTY GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY

" Re: Application of 18 U.S.C. §§ 2340-23404 to the CBribined Use of Certain Techniques
in the Interrogation of High Vaiue al Qaeda Detainees

In our Memorandum for John A. Rizzo, Senior Deputy General Counsel, Central
Intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney General,
Office of Legal Counsel, Re: Application of 18 U.S.C. §§ 2340-23404 to Certain Techniques
That May Be Used in the Interrogation of a High Value al Qaeda Detainee (May 10, 2005)
(“Techniqices), we addressed the application of the anti-torture statute, 18 U.S.C, §§ 2340-
23404, to certain interrogation techniques that the CIA might use in the questioning of a specific
al Qaeda operative. There, we considered each technique individually. We.now consider the
application of the statute to the use of these same techniques in combination. Subject to the
conditions and limitations set out here and in Techniques, we conclude that the authorized

combined use of these specific techniques by adequately trzined interrogators wotld not violate
sections 2340-2340A.

Technigues, which set out our general interpretation of the statutory elements, guides us
here.! While referring to the analysis provided in that opinion, we do not repeat it, but instead -

! As noted in Techniques, the Criminal Division of the Department of Justice is satisfied that our general
interprefationf the Jegal standards under sections 2330-2340A -found in Technigues, is consistent with its
concwrrence in-our Memorandum for James B. Comey, Deputy Attorney General, from Daniel Levin, Acting
Assistant Attorney General, Office of Legal Counsel, Re: Legal Standards Applicable Under 18 U.S.C, §§ 2340-
23404 (Dec. 30, 2004). In the present memorandum, we address only the applu:ahon of 18 U.S.C. §§ 2340-2340A
to combinations of interrogation techniques, Nothing in this memorandum or in our prior advice to the CIA should
be read to suggest that the use of these techniques would conform to the requirements of the Uniform Code of
Military Justice that governs members of the Armed Forces or to United States obligations under the Geneva 7
Conventions in circumstances where those Conventions would apply. We do not address the possible application of
article 16 of the United Nations Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, Dec. 10, 1984, S. Treaty Doc. No. 100-20, 1465 UN.T.S. 85 (entered into force for U.S. Nov. 20,
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presume a familiarity with it. Furthermore, in referring to the individual interrogation teohnigucs
whose combined use is our present subject, we mean those techniques as we described them in
Techniques, including all of the limitations, presumptions, and safeguards described there.

One overarching point from Techniques bears repeating. Torture is abhotrent and
universally repudiated, see Techniques at 1, and the President has stated that the United States
will not tolerate it. Jd. at 1-2 & n.2 (citing Statement on United Nations International Day in
Support of Victims of Torture, 40 Weekly Comp. Pres. Doc. 1167-68 (July 5, 2004)). In
Techniques, we accordingly exercised great care in applying sections 2340-2340A to the
individual techniques at issue; we apply the same degree of care in considering the combined use
of these techniques.

L

Under 18 U.S.C. § 23404, it is a crime to commit, attempt to commit, or conspire to
commit torture outside the United States. “Torture” is defined as “‘an act committed by a person
acting under color of law specifically intended to inflict severe physical or mental pain or
suffering (other than pain or suffering incidental to lawful sanctions) upon another person within
his custody or physical control.” 18 U.S.C. § 2340(1). “Severe mental pain or suffering” is
defined as “the prolonged mental harm caused by or resulting from” any of four predicate acts.
Id. § 2340(2). These acts are (1) “the intentional infliction or threatened infliction of severe
physical pain or suffering”; (2) “the administration or application, or threatened administration or
application, of mind-altering substances or other procedures calculated to disrupt profoundly the
senses or the personality”; (3) “the threat of imminent death”; and (4) “the threat that another
person will imminently be subjected to death, severe physical pain or suffering, or the
administration or application of mind-altering substances or other procedures calculated to
disrupt profoundly the senses or personality.”

In Technigues, we concluded that the individual authorized use of several specific
interrogation techniques, subject to a variety of limitations and safeguards, would not violate the
statute when employed in the interrogation of a specific member of al Qaeda, though we
concluded that at least in certain respects two of the techniques presented substantial questions -
* under sections 2340-2340A. The techniques that we analyzed were dietary manipulation, nudity, ’
the attention grasp, walling, the facial hold, the facial slap or insult slap, the abdominal slap,
cranifelf Confinement, Wall standing, stress positions, water dousing; éxtended sleep deprivation,
and the “waterboard.” Technigues at 7-15,

1994), nor do we address any question relating to conditions of confinement or detention, as distinct from the -
interrogation of detainees. We stress that our advice on the application of sections 2340-2340A does not represent
the policy views of the Department of Justics concerning interrogation practices. Finally, we note that section
6057(a) of HR. 1268 (109th Cong. Ist Sess.), if it becomes law, would forbid expending or obligating funds made
available by that bill “to subject any person in the custody or under the physical control of the United States to
torture,” but because the bill would define “torture” {0 have “the meaning given that term in section 2340(1) of title

- 18, Uniled States Code,” § 6057(b)(1), the provision (to the extént it might apply here at all) would merely reaffirm
the preexisting prohibitions on torture in sections 2330-2340A.
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Techniques analyzed only the use of these techniques individually. As we have
previously advised, however, “courts tend to take a totality-of-the-circumstances approach and
consider an entire course of conduct to determine whether torture has occurred.” Memorandum
for John Rizzo, Acting General Counsel, Central Intelligence Agency, from Jay S. Bybee,
Assistant Attorney General, Office of Legal Counsel, Re: Interrogation of al Qaeda Operative
at 9 (Aug. 1, 2002) (“Interrogation Memorandum™) (TS). A complete analysis under sections

2340-2340A thus entails an examination of the combined effects of any techniques that might be
used.

In conducting this analysis, there are two additional areas of general concern. First, it is
possible that the application of certain techniques might render the detainee unusually
susceptible to physical or mental pain or suffering. If that were the case, use of a second
technique that would not ordinarily be expected to—and could not reasonably be considered
specifically intended to—cause severe physical or mental pain or suffering by itself might in fact
cause severe physical or mental pain or suffering because of the enhanced susceptibility created
by the first technique. Depending on the circumstances, and the knowledge and mental state of-
the interrogator, one might conclude that severe pain or suffering was specifically intended by
the application of the second technique to a detainee who was particularly vulnerable because of
the application of the first technique. Because the use of these techniques in combination is
intended to, and in fact can be expected to, physically wear down & detainee, because it is |
difficult to assess as to a particular individual whether the application of multiple techniques
renders that individual more susceptible to physical pain or suffering, and because sleep
deprivation, {n particular, has a number of documented physiological effects that, in some
circumstances, could be problematic it is important that all participating CIA personnel,
particularly interrogators and personnel of the CIA Office of Medical Services (“OMS"), be
aware of the potential for enhanced susceptibility to pain and suffering from each intercogation
technigue. We also assume that there will be active and ongoing monitoring by medical and
psychological personnel of each detainee who is undergoing a regimen of interrogation, and -
active intervention by a member of the team or medical staff as necessary, so as to avoid the
possibility of severe physical or mental pain or suffering within the meaning of 18 U.S.C.

§§ 2340-2340A as a resuit of such combined effects.

Second, it is possible that certain techniques that do not themselves cause severe physical
Sor mg;tg&l__ pain or suffering might do so in combination, particularly when used over the 30-day
interrogation period with which we deal heré. Again, depending on the circumstances, and the
mental state of the interrogator, their use might be considered to be specifically intended to cause

such severe pain or suffering. This concern calls for an inquiry into the totality ofthe . . . ..

circumstances, 100KGNE at Which techriques are combinied and how they are combined.

Your office has outlined the manner in which many of the individual techniques we
previously considered could be combined in Background Paper on CIA's Combined Use of
Interrogation Techniques (undated, but transmitted Dec. 30, 2004) (“Background Paper”). The
Background Paper, which provides the principal basis for our analysis, first divides the process
of interrogation into three phases: “Initial Conditions,” “Transition to Interrogafion,” and
“Interrogation.” Id. at 1. After describing these three phases, see id. at 1-9, the Background

- Paper “provides a look at a prototypical interrogation with an emphasis on the application of
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interrogation techniques, in combination and separately,” id. at 9-18. The Background Paper
does not include any discussion of the waterboard; however, you have separately provided to us
a description of how the waterboard may be used in combination with other techniques,
particularly dietary manipulation and sleep deprivation. See Fax for Steven G. Bradbu
Principal Deputy Assistant Attorney General, Office of Legal Coun om*
Assistant General Counsel, CIA, at 3-4 (Apr. 22, 2005) (“4pril 22 ax’}.

Phases of the Interrogation Process

The first phase of the interrogation process, “Initial Conditions,” does not involve
interrogation techniques, and you have not asked us to consider any legal question regarding the
CIA’s practices during this phase. The “Initial Conditions™ nonetheless set the stage for use of
the interrogation techniques, which come later ?

According to the Background Paper, before being flown to the site of interrogation, a
detainee is given a medical examination. He then is “securely shackled and is deprived of sight
and sound through the use of blindfolds, earmuffs, and hoods” during the flight. /d at2. An on-
board medical officer monitors his condition. Security personnel also monitor the detainee for
signs of distress. Upon arrival at the site, the detainee “finds himself in complete control of
Americans” and is subjected to “precise, quiet, and almost clinical” procedures designed to
underscore “the enormity and suddenness.of the change in environment, the uncertainty about
what will happen next, and the potential dread [a detainee] may have of US custody.” Id. His
head and face are shaved; his physical condition is documented through photographs taken while

~ he is nude; and he is given medical and psychological interviews to assess his condition and to

- make sure there are no contraindications to the use of any particular interrogation techmques
See id. at 2-3.

The detainee then enters the next phase, the “Transition to Interrogation.” The -
interrogators conduct an initial interview, “in a relatively benign environment,” to ascertain
whether the detainee is willing to cooperate. The detainee is “normally clothed but seated and
shackled for security purposes.” Id at 3. The interrogators take “an open, non-threatening

- approach,” but the detainee “would have to provide information on actionable threats and "

location information on High-Value Targets at large—not lower-level information—for
interrogators to continue with [this] neutral approach.” Id. If the detainee does not meet this
“very mgh ™ standard, tRe intemga'tbr’é submit a detailed interrogatiofi plan to CIA headquarters

? Although the OMS Guidelines on Medicol and Psychological Support to Detainee Rendition,

i dnrm%ﬁmwmﬁ“ﬁmwﬁ' R
transport if necessary to protect the detainee or the rendition team, id. at 4-3, the OMS Guidelines do not provide for
the use of sedatives for interrogation. The Background Paper does not mention the administration of any drugs
during the détainee’s transportation to Lhe site of the inferrogation or at any other time, and we do not address any
such administration. OMS, we understand, is uniware of any use of sedation during the transport of a detaines in
the last two years and states that the interrogation program does not use sedation or medication for the purpose of
interrogation. We caution that any use of sedatives should be carefully evaluated, including under 18 US.C.

§ 2340(2)(B). For purposes of our analysis, we assume that no drugs are administered during the releyant period or
that there are no ongoing effects from any administration of any drugs; if that assumption does not hold, our analysis
and conclus:ons could change.
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for approval. If the medical and psyc;hological assessments find no contraindications to the
proposed plan, and if senior CIA officers at headquarters approve some or all of the plan through
a cable transmitted to the site of the interrogation, the interrogation moves to the next phase. /d”’

Three interrogation techniques are typically used to bring the detainee to “a baseline,
dependent state,” “demonstrat[ing] to the [detainee] that he has no control over basic human
needs” and helping to make him “perceive and value his personal welfare, comfort, and
immediate needs more than the information he is protecting” Id. at 4. The three techniques

- used to establish this “baseline” are nudity, sleep deprivation (with shackling and, at Jeast-at

times, with use of a diaper), and dietary manipulation. These techniques, which Techniques
described in some detail, “require little to no physical interaction between the detainee and
interrogator.” Background Paper at 5.

Other techniques, which “require physical interaction between the interrogator and

detainee,” are characterized as “corrective” and “are used principally to correct, startle, or ...

achieve another enabling objective with the detainee.” /d These techniques “are not used
simultaneously but are often used interchangeably during an individual interrogation session.”
Id. The insult slap is used “periodically throughout the interrogation process when the
interrogator needs to immediately correct the detainee or provide a consequence to a detainee’s
response or non-response.” Jd. at 5-6. The insult slap “can be used in combination with water
dousing or kneeling stress positions”—techniqués that are not characterized as “corrective.” Id
at 6. Another corrective technique, the abdominal slap, “is similar to the insult slap in '
application and desired résult” and “provides the variation necessary to keep a high level of
unpredictability in the interrogation process.” Jd. The abdominal slap may be simultaneously.
combined with water dousing, stress positions, and wall standing. A third corrective technique,
the facial hold, “is used sparingly throughout interrogation” Id. It is not painful; but
“demonstrates the interrogator’s control over the [detainee].” Id It too may be simultaneously
combined with water dousing, stress positions, and wall standing. Jd Finally, the attention

_grasp “may be used several times in the same interrogation” and may be simultaneously
~ combined with water dousing or kneeling stress positions. Jd

" Some techniques are characterized as “coercive.” These techniques “place the detainee
in more physical and psychological stress.”” Jd at 7. Coercive techniques “are typically not used
ST L e . s & _Q,

? The CIA maintains certain “detention conditions” at all of its detention facilities. {These conditions “arc

‘ritot interrogation techniques,” id. at 4, and you have not asked us lo assess their lawfulncss undcr lhe statute. ) The
ctaine
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—detainee is “exposed o white nojse/lond s : :
inferrogation process.” J/d These cundxuons cnhzncc sccunly Thc noise prcvcn!s Ihc detamee ﬁom ovcrhﬁnng
conversations of staff members, precludes him from picking up “auditory clues” about his surroundings, and
disrupts any efforis to communicate with other detainees. /d. The light provides betler conditions for security and
for monitoring: by the medical and psychological staff and the interrogators. Although we do not address the
lawfulness of using white noise (not to exceed 79 decibels) and constant light, we nate that according to materials
you have furnished to us, (1) the Occupational Safety and Health Administration has determined that there is na risk

of permanent hearing loss from continuous, 24-hour per day exposure 1o noise of up to 82 dnabels, and (2) defainees

typically adapt fairly quickly to the constant light and it does not interfere unduly with g gleep. See Fax
for Dan Levin, Acting Assistant Attorney General, Office of Legal Counsel, fro istant
General Counsel, Central Intelligence Agency at 3 (Jan. 4, 2005) (‘-"‘cn’)
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in combination, although some combined use is possible.” Id. Walling “is one of the most
effective i 1nierrogatlon techniques because it wears down the [detainee] physically, heightens
uncertainty in the detainee about what the interrogator may do to him, and creates a sense of
dread when the [detainee] knows he is about to be walled again.” Id.* A detainee “may be
walled one time {one impact with the wall) to make a point or twenty to thirty times
consecutively when the interrogator requires a more significant response to a question,” and
“will be walled multiple times” during a session designed to be intense. Jd Walling cannot
practically be used at the same time as other interrogation techniques.

, Water temperature and other considerations of safety established by OMS limit the use of
another coercive technique, water dousing. See 7d. at 7-8. The technique “may be used
frequently within those guidelines.” Id. at 8. As suggested above, interrogators may combine
water dousing with other techniques, such as stress positions, wall standing, the insult slap, or the
abdominal slap. See id. at 8.

The use of stress positions is “usually self-limiting in that temporary muscle fatigue
usually leads to the [detainee’s] being unable to maintain the stress position after a period of
time.” Jd. Depending on the particular position, stress positions may be combined with water
dousing, the insult slap, the facial hold, and the attention grasp. See id Another coercive
technique, wall standing, is “usually self-limiting” in the same way as stress positions. /d. It
may be combined with water dousing and the abdominal slap. See id OMS guidelines limit the
technique of cramped confinement to no more than eight hours at a time and 18 hours a day, and
confinement in the “small box” is limited to two hours. Jd. Cramped confinement cannot be
used in simultaneous combination with corrective orother coercive techniques.

We understand that the CIA’s use of all these interrogation techniques is subject to
ongoing monitoring by interrogation team members who will direct that techniques be
discontinued if there is a deviation from prescribed procedures and by medical and psychological
personnel from OMS who will direct that any or all techniques be discontinued if in their
professional judgment the detainee may otherwise suffer severe physical or mental pain or
suffering. See Techniques at 6-7.

A Prototypical Ihferrogation

fn a “prototypical interrogation,” the detainee begins his first interrogation session
stripped of his clothes, shackled, and hooded, with the walling collar over his head and around

! Although waihng “wears down the [detaines) physxcally, Background Paper at 7, and undoubtedly may
startle himn, we understand that it is not significantly painful. The detainee hits “a flexible false wall,” designed “to
create a loud sound when the individual hits it” and thus to cause “shock and surprise.” Inferrogation Memorandum
at 2. But the detainee's “head and neck are supported withi a rolled hood or towel that provides a c-collar effect to
help prevent whiplash”; it is the detainee’s shoulder blades that hit the wall; and the detainee is allowed to rebound
from the flexible wall in order to reduce the chances of any injury. See id You have informed us that a detaines is
expected to fecl “dread” at the prospect of walling because of the shock and surprise caused by the fechnique and
because of the sense of powerlessness that comes from being roughly handled by the interrogators, not because the
technique causes significant pain.
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his neck. Background Paper at 9-10. The interrogators remove the hood and explain that the
detainee can impraove his situation by cooperating and may say that the interrogators “will do
what it takes to get important information.” Jd.* As soon as the detainee does anything
inconsistent with the interrogators” instructions, the interrogators use an insult slap or abdominal
slap. They employ walling if it becomes clear that the detainee is not cooperating in the
interrogation. This sequence “may continue for several more iterations as the interrogators
continue to measure the [detainee’s] resistance posture and apply a negative consequence to [his]
resistance efforts.” Jd. The interrogators and security officers then put the detainee into position
for standing sleep deprivation, begin dietary manipulation through a hquld diet, and keep the
detainee nude (except for a diaper). See id at 10-11. The first interrogation session, which
could have lasted from 30 minutes to several hours, would then be at an end. See id. at 11.

If the interrogation team determines there is a need to-continue, and if the medical and
‘psychological personnel advise that there are no contraindications, a second session may begin.
See id. at 12. The interval between sessions could be as short as an hour or as long as 24 hours.
See id. at 11. At the start of the second session, the detainee is released from the position for
standing sleep deprivation, is hooded, and is positioned against the walling wall, with the walling
collar over his head and around his neck. See id. Even before removing the hood, the
interrogators use the attention grasp to startle the detainee. The interrogators take off the hood
and begin questioning. Ifthe detainee does not give appropriate answers to the first questions,
the interrogators use an insult slap or abdominal slap. ‘See id They employ walling if they
detemune that the detainee “is intent on maintaining his resistance posture.” Id. at 13. This
sequence “may continue for multiple iterations as the interrogators continue to measure the -
[detainee’s] resistance posture.” Jd. The interrogators then increase the pressure on the detainee

~ by using a hose to douse the detainee with water for several minutes. They stop and start the
dousing as they continue the interrogation. See id. They then end the session by placing the
detainee into the same circumstances as at the end of the first session: the detainee is in the
standing position for slccp deprivation, is nude (except for a diaper), and is subjected to dietary

manipulation. Once again, the session could have fasted from 30 minutes to several hours. See
id.

Again, if the interrogation team determines there is a need to continue, and if the medical ——
and psychological personnel find no contraindications, a third session may follow. The session
begigs with the detaineg positioned as at the begmmng of the second. See id. at 14. Ifthe
detainee continues to resist, the i interrogators continue to use walling’ and water dousing. The
corrective techniques—the insult slap, the abdominal slap, the facial hold, the attention grasp—

“may be used several times during this session based on the responses and actions of the

[detainee].” Id The interrogators integrate stress positions and wall standing into the session.
Furthermore, “[i]ntense questioning and walling would be repeated multiple times.” Id.
Interrogators “use one technique to support another,” Id For example, they threaten the use of
walling unless the detainee holds a stress position, thus inducing the detainee o remain in the
position longer than he otherwise would. At the end of the session, the interrogators and security

? We address the effects of this statement below at pp. 18-19.
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personnel place the detainee into the same circumstances as at the end of the first two sessions,
with the detainee subject to sleep deprivation, nudity, and dietary manipulation. /4. -

In [ater sessions, the interrogators use those techniques that are proving most effective
and drop the others. Sleep deprivation “may continue to the 70 to 120 hour range, or p0551bly
beyond for the hardest resisters, but inno case exceed the 180-hour time limit.” Id at 155 If the
medical or psychological personnel find contraindications, sleep dcpnvatlon will end earlier. See
id. at 15-16, While continuing the use of sleep deprivation, nudity, and dietary manipulation, the
interrogators may add cramped confinement. As the detainee begins to cooperate, the
interrogators “bégin gradually to decrease the use of interrogation techniques.” Id. at 16. They
may permit the detainee to sit, supply clothes, and provide more appetiziag food. See id.

The entire process in this “prototypical interrogation” may last 30 days. If additional
time is required and a new approval is obtained from headquarters, interrogation may go longer
than 30 days. Nevertheless, “[o]n average, the actual use of interrogation techniques covers a
period of three to seven days, but can vary upwards to fifieen days based on the resilience of the

- [detainee].” Id. Asin Techniques, our advice here is limited to an interrogation process lasting
no more than 30 days. See Techniques at 5. :

Use of the Waterboard in Combination with Other Technigues

We understand that for a small number of detainees in very limited circumstances, the

CIA may wish to use the waterboard technique.  You have previously explained that the
waterboard technique would be used oaly if: (1) the CIA has credible intelligence that a terrorist
attack is imminent; (2) there are “substantial and credible indicators the subject has actionable
intelligence that can prevent, disrupt or delay this attack”; and (3) other interrogation metheds
have failed or are uniikely to yield actionable intelligence in time to prevent the attack. See

~ Attachment to Letter from John A. Rizzo, Acting General Counsel, CIA, to Daniel Levin, Acting
Assistant Attorney General, Office of Legal Counsel (Aug. 2, 2004). You have also informed us
that the waterboard may be approved for use with a given detainee only during, at most, one
single 30-day period, and that during that period, the waterboard technique may be used on no
‘more than five days. We further understand that in any 24-hour period, interrogators may useno  —
more than two “sessions™ of the waterboard on a subject—with a “session” defined to mean the
time that the detainee is strapped to the waterboard—and that no session may last more than two
hour§>Moreover, during any session, the number of individual applié“étmns of water Iastlng 10
seconds or longer may not exceed six. The maximum length of any application of water is 40

seconds (you have mformed us that this maximum has rarely been reached). Finally, the total

—t . -alt gifiima Z4-hour period may not exceed 12
minutes. See Letter fro Associate (reneral Counsel, CIA, to Dan Levin,
Acting Assistant Attorney General, Office of Legal Counsel, at 1-2 (Aug. 19, 2004).

€ Asin Techniques, our advice her¢ is restricted to onc application of no more than 180 hours of sleep

deprivation,
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You have advised us that in those limited cases where the waterboard would be used, it

would be used only in direct combination with two other techniques, dietary manipulation and

.sleep deprivation. See April 22 ax at 3-4. While an individual is physically on the
waterboard, the CIA does not use the attention grasp, walling, the facial hold, the facial or insult
slap, the abdominal slap, cramped confinement, wall standing, stress positions, or water dousing,
though some or all of these techniques may be used with the individual before the CIA needs to
resort to the waterboard, and we understand it is possible that one or more of these techniques.

: mlght be used on the same day as a waterboard session, but separately from that scssmn and not
in conjunction with the waterboard, See id at 3.

- Aswe discussed in T echmque.s you have informed us that an individual undergoing the
waterboard is abways placed on a fluid diet before he may be subjected to the waterboard in order
to avoid aspiration of food matter. The individual is kept on the fluid diet throughout the period
the waterboard is used. For this reason, and in this way, the waterboard is used in oombmanon
with dietary manipulation. See April 22.’ax at3.

You have also described. how sleep deprivation may be used prior to and during the
_waterboard session. Jd at 4. We understand that the time limitation on use of sleep deprivation,
as setforth in Technigues, continues to be-strictly monitored and: enforced when sleep

deprivation is used in combinatjop with the waterboard {as it is when used in combination with
other techmques) See April 22 ax at4. You have also informed us that there is no
evidenice in literature or experience that sleep deprivation exacerbates any harmful effects of the
waterboard, though it does reduce the detainee’s will to resist and thereby contributes to the
effectiveness of the waterboard as an interrogation technique. Id. As in Techniques, we
understand that in the event the detainee were perceived to be unable to withstand the effects of
the waterboard for any reason, any member of the interrogation team has t jgation to
intervene and if necessary, to halt the use of the waterboard. See April 22 ax at 4.

IL

* The issue of the combined effects of interrogation techniques raises complex and difficult
questions and cormes to us in a less precisely defined form than the questions treated in our =
earlier opmmns about individual techniques. In evaluating individual techniques, we turnedto a
body of experience devcloped in the use of analogous techniques in military training by the
Umm't_atcs, to medical literature, and to the judgmént of medical personnel Because there is

~ less certainty and definition about the use of techniques in combination, it is necessary to draw
more inferences in assessing what may be expected. You have informed us that, although “the

~eXemplar [That 13, 1hie prototypical IRteITOgation] 18 & fair representation of HOW [hese tecniques
~ are actually employed,” “there is no template or script that states with certainty when and how

these techniques will be used in combination during interrogation Background Paper at 11.
Whether any other combination of techniques would, in the relevant senses, be like the ones
presented—whether the combination would be no more likely to canse severe physwal or mental
pain or suffering within the meaning of sections 2340-2340A—would be a question that cannot
be assessed in the context of the preseat legal opinion. For that reason, our.advice does not
extend to. combinations of techniques unlike the ones discussed here. For the same reason, itis

especially important that the CIA use great care in applying these various techniques i
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combination in a real-world scenario, and that the members of the interrogation team, and the
attendant medical staff, remain watchful for indications that the use of techniques in combination
may be having unintended effects, so that the interrogation regimen may be altered or halted, if

necessary, to ensure that it will not result in severe physical or mental pain or suffering to any
detainee in violation of 18 U.S.C. §§ 2340-2340A. '

Finally, in both of our previous opinions about specific techniques, we evaluated the use
of those techniques on particular identified individuals. Here, we are asked to address the
combinations without reference to any particular detainee. As is relevant here, we know only
that an enhanced interrogation technique, such as most of the techniques at issue in T echniques,
may be used on'a detainee only if medical and psychological personnel have detérmined that he

. is not likely, as a result, to experience severe physical or mental pain or suffering. Techniques at
5. Once again, whether other detainees would, in the relevant ways, be like the ones previously
at issue would be a factual question we cannot now decide. Qur advice, therefore, does not
extend to the use of techniques on detainees unlike those we have previously considered.
Moreover, in this regard, it is also especially important, as we pointed out in Technigues with
respect to certain techniques, see, e.g., id at 37 (discussitig sleep deprivation), that the CIA will -
carefully assess the condition of each individual detainee and that the CIA’s use of these
‘techniques in combination will be sensitive to the individualized physical condition and reactions .
of each detainee, so that the regimen of interrogation would be altered or halted, if necessary, in
the event of unanticipated effects on a particular detainee.

Subject to these cautions and to the conditions, limitations, and safeguards set out below
and in Techniques, we nonetheless can reach some conclusions about the combined use of these
techniques: Although this is a difficult question that will depend on the particular detainee, we
do not believe that the use of the techniques in combination as you have described them would
be expected to inflict “severe physical or mental pain or suffering” within the meaning of the
statute. 18 U.5.C. § 2340(1). Although the combination of interrogation teéhniques will wear a
detainee down physxcally, we understand that the principal effect, as well as the primary goal, of
interrogation using these techniques is psychological—“to create a state of learned helplessness
and dependence conducive to the collection of intelligence in a predlctablc reliable, and _
sustainable manner,” Background Paper at 1—and numerous precautions are designed to avoid -
inflicting “severe physical or mental pain or suffering.”

TFor present purposes, we may divide “severe physical or mental pain or suffering_” into
three categories: “severe physical . . . pain,” “severe physical . . . suffering,” and “severe .
mental pain or suffering” (the last being a defined term under the statute) See Techniques at 22-

26; Memoraidum for‘IamesB Comey, Deputy Attorney General, from Daniel Levin, Acting
Assistant Attorney General, Office of Legal Counsel Re: Legal Standards Applicable Under 18 .
U.S.C. §§ 2340-23404 (Dec. 30, 2004),

As explained below, any physical pain resulting from the use of these techniques, even in
combination, cannat reasonably be expected to meet the level of “severe physical pain”
contemplated by the statute. We conclude, therefore, that the authorized use in combination of
these techniques by adequately trained interrogators, as described in the Background Paper and
the April 22 ax; could not reasonably be considered specifically intended to do so.
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Moreover, although it presents a closer question under sections 2340-2340A, we conclude that
the combined use of these techniques also cannot reasonably be expected to—and their
combined use in the authorized manner by adequately trained interrogators could not reasonably
be considered specifically intended to—cause severe physical suffering. Although two
techniques, extended sleep deprivation and the waterboard, may involve a more substantial risk
of physical distre thing in the other specific techniques discussed in the Background Paper
and the April 22 ax, or, as we understand it, in the CIA’s experience to date with the
interrogations of more than two dozen detainees (three of whose interrogations involved the use
of the waterboard), would lead to the expectation that any physical discomfort from the
combination of sleep deprivation or the waterboard and other techniques would involve the
degree of intensity and duration of physical distress sufficient to constitute severe physical
suffering under the statute. Therefore, the use of the technique could nat reasonably be viewed
as specifically intended to cause severe physical suffering. We stress again, however, that these
questions concerning whether the combined effects of different techniques may rise to the level
of physical suffering within the meaning of sections 2340-2340A are difficult ones, and they
reinforce the need for close and ongoing monitoring by medical and psychological persormel and
by all members of the interrogation team and active intervention if necessary.

Analyzing the combined techniques in terms of severe mental pain or suffering raises two

* questions under the statute. The first is whether the risk of hallucinations from sleep deprivation
may become exacerbated when combined with other techniques, such that a detainee might be
expected to experience “prolonged mental harm” from the combination of techniques. Second,
the description in the Background Paper that detainees may be specifically told that interrogators
will “do what it takes” to elicit information, id. at 10, raises the question whether this statement
might qualify as a threat of infliction of severe physical pain or suffering or another of the
predicate acts required for “severe mental pain or suffering” under the statute. After discussing
both of those possibilities below, however, we conclude that the authorized use by adequately
trained interrogators of the techniques in combination, as you have described them, would not
reasonably be expected to cause prolonged mental harm and could not reasonably be considered

_ Specifically intended to cause severe mental pain or suffering. We stress that these possible
guestions about the combined use of the techniques under the statutory category of severe meatal
pain or suffering are difficult ones and they serve to reinforce the need for close and ongoing -
monitoring and active intervention if necessary.

Severe ﬁhﬁc&f Pain

Qur two previous opinions have not identified any techniques that would inflict painthat

— 7 “approachcs the severity] required to violate the statute. A number of the techni qucs—dietary
manipulation, nudity, sleep deprivation, the facial hold, and the attention grasp—are not
expected to-cause physical pain at all. See Techniques at 30-36. Others might cause some pain,
but the level of pain would not approach that which would be considered “severe.” These
techniques are the abdominal slap, water dousing, various stress positions, wall standing,
cramped confinement, walling, and the facial slap. See id. We also understand that the
waterboard is not physwally painful. Jd at41. Inpart because none of these Iechmqucs would
individually cause pain that even approaches the “severe” level required to violate the statute, the
combined use of the techniques under the conditions outlined here would not be expected to—
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and we conclude that their authorized use by adequately trained interrogators could not
reasonably be considered specifically intended to—reach that level.’

‘We recognize the theoretical possibility that the use of one or more techniques would
make a detainee more susceptible to severe pain or that the techniques, in combination, would
operate differently from the way they would individually and thus cause severe pain. But as we
understand the experience involving the combination of various techniques, the OMS medical
and psychological personnel have not observed any such increase in susceptibility. Gther than
the waterboard, the specific techniques under consideration in this me dum—including

~ sleep depnvatlon—have been applied to more than 25 detainees. See ax at 1-3. No
apparent increase in susceptibility to severe pain has been observed either when techniques are
used sequentially or when they are used simultaneously—for example, when an insult slap is

- SImultaneously combined with water dousing or & kneeling stress position, or when wall standing
is simultaneously combined with an abdominal slap and water dousing. Nor ddes experience
show that, even apart from changes in susccptlbihty to pain, combinations of these techniques
«cause the techniques to operate differently so as to ceuse severe pain. OMS doctors and
psychologlsts moreover, confirm that they expect that the techniques, when combined as
described in the Background Paper and in the April 22 -Tax would not operate in a d:fferent
manner from the way they do individually, so a5 to cause severe pain.

We understand that experience supports these conclusions even though the Background

Paper does give examples where the distress caused by one technique would be increased by use
of another. The “conditioning techniques”—nudity, sleep deprivation, and dietary:
manipulation—appear designed to wear down the detainee, physically and psychologicall

to allow other techniques to be more effective, see Background Paper at 5,12; April 22 ax
at 4; and “these [conditioning] technlques are used in combination in almost all cases,”
Backgrauna' Paper at 17. And, in-another example, the threat of walling is used to cause a
detainee to hold a stress position fonger than he otherwise would. See id. at 14. The issue raised
by the statute, however, is whether the techniques would be specifically intended to cause the
‘detainee to experience “severe . .. pain.” 18 U.S.C. § 2340(1). In the case of the conditioning

1 We are not suggesting that combinations or repetitions of acts that do not individually cause severe
physical pain could not result in severe physical pain  Other than the repeated use of the “walling” technique,
howewgssnothing in the Bockground Paper suggests the kind of repetition that might raiss an issue about severe

. physical pain; and, in the case of walling, we understand that this technique involves a false, flexible wall and is not
. significantly painful, even with repetition. Our advice with respect to walling in the present memorandum is based
on lhe undmtandmg that the rcpcntrvc use of wallmg is mlended onty lo mcmsc the shock and dmma of the

and that such use is not lnzend:d to, and does not mfaci, causé severe phys:cai pmn to the detainee. Alang thcse
lines, we understand that the repeated use of the insult slap and the abdominal slap gradually reduces their

_ effectiveness and that their use is therefore limited to times when the detainee’s overt disrespect for the question or

- questioner requires immediate correction, when the detainee displays obvious efforts to misdirect or ignore the
question or questioner, or whea the detainee attemps to provide an obvious lie in response to a-specific question.
-Our advice assumes that the i interrogators will apply those technigues as designed and will not strike the detaines
with excéssive force or repetition in a manner that might result in severe physical pzin. As to all techniques, cur
advice assumes that the use of the technique will be stopped if there is any indication that it is or may be causing
severe physical pain to the detaines.
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techniques, the principal effect, as you have described it, is on the detainee’s will to resist other
techniques, rather than on the pain that the other techniques cause. See Background Paper at 5,

e 12; April 22 *ax at 4. Moreover, the stress positions and wall standing, while inducing
muscle fatigue, do not cause “severe physical . . . pain,” and there is no reason to believe that a
pps'ition, held somewhat longer than otherwise, would create such pain, See Techniques at 33-
34.

- In any particular case, a combination of techniques might have unexpected results, just as
an individual technique could produce surprising effects. But the Background Paper and the
April 22 *‘Tax, as well as Technigues, describe a system of medical and psychological
monitoring of the detainee that would very likely identify any such unexpected results as they
begin to occur and would require an interrogation to be modified or stopped if a detainee is in
danger of severe physical pain. Medical and psycholdgical personnel assess the detainee before
any interrogation starts. See, e.g., Techniques at'S. Physical and psychological evaluations are
completed daily during any period in which the interrogators use enhanced techniques, including
those at issue in Technigues (leaving aside dietary manipulation and sleep deprivation of less
than 48 hours). See id. at 5-7. Medical and psychological personnel are on scene throughout the
interrogation, and are physically present or are otherwise observing during many of the
techniques. See id. at 6-7. These safeguards, which were critically important to our conclusions
about individual techniques, are even more significant when techniques are combined.

In one specific context, monitoring the effect etainees appears particularly
important. The Background Paper and the April 22 ax illustrate that sleep deprivationisa
‘central part of the “prototypical interrogation.” We noted in Techniques that extended sleep
-deprivation may cause a small decline in body temperature and increased food consumption. See
Techniques at 33-34. Water dousing and dietary manipulation and perhaps even nudity may thus
raise dangers of enhanced susceptibility to hypothermia or other medical conditions for a
detainee undergoing sleep deprivation. As in Techniques, we assume that medical personnel will
be aware of these possible interactions and will monitor detainees closely for any signs that such
interactions are developing. See id. at 33-35. This monitoring, along with quick intervention if
_any signs of problematic symptoms develop, can be expected to prevent a detainee from
experiencing severe physical pain. -

We;:éjso_ understand that some studies suggest that extended sleep deprivation may be
associated with a reduced tolerance for some forms of pain.® Several of the techniques used by

* Quradvice about wall standing and stress positions assumes that the positions used in each techniqueare
T motdesipned 10 produce severe pain that might result from contortions or tiwisting of the body, but only temporary '
muscle fatigue,

7 For example, one study found a statistically significant drop of 8-9% in subjects® tolerance thresholds for
mechanical or pressure pain after 40 hours of total sleep deprivation. See S, Hakkd Onen, el al., The Effects of Total
Sleep Deprivation, Selective Sleep Interruption and Sleep Recovery on Pain Tolerance Thresholds in Healthy
Subjects, 10 J. Sleep Research 35, 41 (2001); see also id, at 35-36 (discussing other studies). Another study of
extended total sleep deprivation found a significant decgease in the threshold for heat pain and some decrease in the

- cold pain threshold. See B. Kundermann, et al., Sleep Deprivation Affects Thermal Pairi Thresholds but not
Somatosensory Thresholds in Healthy Volunteers, 66 Psychosomatic Med. 932 (2004),
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the CIA may involve a degree of physical pain, as we have previously noted, including facial and
abdominal slaps, walling, stress positions, and water dousing. Nevertheless, none of thc_se '
techniques would cause anything approaching severe physical pain. Because sleep deprivation
appears to cause at most only relatively moderate decreases in pain tolerance, the use of these

techniques in combination with extended sleep deprivation would not be expected to cause
severe physical pain.

. Therefore, the combined use of techniques, as set out in the Background Paper and the
April 22 ax, would not reasonably be expected by the interrogators to result in severe
physical pain. We conclude that the authorized use of these techniques in combination by
adequately trained interrogators, as you have described it, could not reasonably be considered
specifically intended to cause such pain for purposes of sections 2340-2340A. The close
monitoring of each detainiee for any signs that he is at risk of experiencing severe physical pain
reinforces the conclusion that the combined use of interrogation techniques is not intended to
inflict such pain. OMS has directed that “[m]edical officers must remain cognizant at all times
of their obligation to prevent ‘severe physical or mental pain or suffering.”” OMS Guidelines at
10. The obligation of interrogation team members-and medical staff to intercede if their
observations indicate a detainee is at risk of experiencing severe physical pain, and the

-expectation that all interrogators understand the important role played by OMS and will
cooperate with them in the exercise of this duty, are here, as in Techniques, essential to-our
advice. See Technigues at 14.

Severe Physical Suffering

We noted in Techniques that, although the statute covers a category of “severs physical
.. suffering” distinct from “severe physical pain,” this category encompasses only “physical
distress that is ‘severe’ considering its intensity and duration or persistence, rather than merely
mild or transitory.” Id. at 23 (internal quotation marks omitted). Severe physical suffering for
~ purposes of sections 2340-23404A, ‘we have concluded, means a state or condition of physical
distress, misery, affliction, or torment, usually involving physical pain, that is both extreme in
intensity and significantly protracted in duration or persistent over time. Id. Severe physw:zl
suffering is distinguished from suffering that is purely mental or psychological in nature, since -
mental suffering is encompassed by the separately defined statutory category of “severe mental
pain or suffering,” discussed below. To amount to torture, conduct must be “sufficiently extreme
-and G¥agedus to warrdnt the universal condemnation that the term Forture’ both connotes and
invokes.” See Price v. Socialist People 's Libyan Arab Jamahiriya, 294 F.3d 82, 92 (D.C. Cir.
20'02) ( ntcrpretmg the 'I'VPA), cf Mehmawc v. Vuckovic, 198 F. Supp. 2d 1322, 1332-40, 1345-
= : VPA Dy a course of conduct that included severe
beatmgs to the gerutals head, and other parts of the body with metal pipes and various other
items; removal of teeth with pliers; kicking in the face and ribs; breaking of bones and ribs and
dlslocanon of fingers; cutting a figure into the victim’s forehead hanging the victim and beating
him; extreme limitations of food and water; and subjection to games of “Russian roulette™).

~ In Techniques, we recognized that, depending on the physical condition and reactions of
-a given individual, extended sleep deprivation might cause physical distress in some cases. Id. at
34. Accordingly, we advised that the strict limitations and safeguards adopted by the CIA dre

vor sefir SRR s



FROM SITE. 15  DOJ (TUEYMAY 10 2005 17:50/ST. 17:45/N0. 6160429715 P B4

ror g <

~ important to ensure that the use of extended sleep deprivation would not cause severe physical
suffering. Id. at 34-35. We pointed to the close medical monitoring by OMS of each detainee
subjected to sleep deprivation, as well as to the power of any member of the interrogation team
or detention facility staff to intervene and, in particular, to intervention by OMS if OMS
concludes in its medical judgment that the detainee may be experiencing extreme physical

- distress. With those safeguards in place, and based on the assumption that they would be strictly
followed, we concluded that the authorized use of sleep.deprivation by adequately trained
interrogators could not reasonably be considered specifically intended to cause such severe
physical suffering. /d at 34. We pointed out that “[d]ifferent individual detainees may react .
physically to sleep deprivation in different ways,” id., and we assumed that the interrogation
team and medical staff “will separately monitor each individual detainee who is undergoing
sleep deprivation, and that the application of this technique will be sensitive to the individualized
physical condition and reactions of each detainee.” Id

Although it is difficult to calculate the additional effect of combining other techniques
with sleep deprivation, we do not believe that the addition of the other techniques as described in
the Background Paper would result in “severe physical . . . suffering.” The other techniques do
not themselves inflict severe physical pain. They are not of the intensity and duration that are
necessary for “severe physical suffering”; instead, they only increase, over a short time, the
discomfort that a detainee subjected to sleep deprivation experiences. They do not extend the
time af which sleep deprivation would end, and although it is possible that the other techniques
increase the physical discomfort associated with sleep deprivation itself, we cannot say that the
effect would be so significant as to cause “physical distress that is ‘severe’ considering its
intensity and duration or persistence.” Techniques at 23 (internal quotation marks omitted). We
emphasize that the question of “severe physical suffering” in the context of a combination of
techniques is a substantial and difficult one, particularly in light of the imprecision in the
statutory standard and the relative lack of guidance in the case law. Nevertheless, we believe
that the combination of techniques in question here would not be “extreme and outrageous” and
thus would not reach the high bar established by Congress in sections 2340-2340A, which is
reserved for actions that “warrant the universal condemnation that the term ‘torture’ both
connotes.and invokes.” See Price v. Socialist People’s Libyan Arab Jamahiriya, 294 F.3d at 92
(mterpretmg the TVPA) B

_mﬁsm explained in Techniques, expegience with extended slegp depnvatmn shows that
“‘[s]urprisingly, little seemied to g0 wrong with the subjects physically. The main effects lay
with sleepiness and impaired brain functlonmg, but even these were no great cause for concern.”

Id. at 36 (quoting James Horne, Why We Slee : ie

Mammals 23-24 (1988)). The aspects of sleep deprivation that rmght resuh in substa.nnal
physical discomfort, therefore, are limited in scope; and although the degree of distress
associated with sleepiness, as noted above, may differ from person to person, the CIA has found
that many of the at least 25 detainees subjected to sleep deprivation have tolerated it well. The
general conditions in which sleep deprivation takes place would not change this conclusion.
Shackling is employed as a passive means of keeping a detainee awake and is used in a way
designed to prevent causing significant pain. A detaines is not allowed to hang by his wrists,
When the detainee is shackled in a sitting position, he is on a stool adequate to bear his weight;
and if a horizontal position is used, there is no additional stress on the detainee’s arm or leg
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joints that might force his limbs beyond their natural extension or create tension on any joint.
Furthermore, team members, as well as medical staff, watch for the development of edema and
will act to relieve that condition, should significant edema develop. If a detainee subject to sleep

deprivation is using an adult diaper, the diaper is checked regularly and changed as needed to
prevent skin irritation.

Nevertheless, we recognize, as noted above, the possibility that sleep deprivation might
lower a detainee’s tolerance for pain. See supra p.13 & n.9. This possibility suggests that use of
extended sleep deprivation in combination with other techniques might be more likely than the
separate use of the techniques to place the detainee in a state of severe physical distress and,
therefore, that the detainee might be more likely to experience severe physical suffering.

- However, you have informed us that the interrogation techniques at issue would not be used
during a course of extended sleep deprivation with such frequency and intensity s to induce in
the detainee a persistent condition of extreme physical distress such as may constitute “severe
physical suffering” within the meaning of sections 2340-2340A. We understand that the
combined use of these techniques with extended sleep deprivation is not designed or expected to
cause that result. Even assuming there could be such an effect, members of the interrogation

- team and medical staff from OMS monitor detainees and would intercede if there were
indications that the combined use of the techniques may be having that result, and the use of the

-techniques would be reduced in frequency or intensity or halted altogether, as necessary. In‘this
regard, we assume that if a defainee started to show an atypical, adverse reaction during sleep
deprivation, the system for monitoring would identify this development.

These considerations underscore that the combination of other techniques with sleep
deprivation magnifies the importance of adhering strictly to the limits and safeguards applicable
to sleep deprivation as an individual technique, as well as the understanding that team personnel,
as well as OMS medical personnel, would intervene to alter or stop the use of an interrogation
technique if they conclude that a detainee is or may be experiencing extreme physical distress.

~ The waterboard may be used simultaneously with two other techniques: it may be used
during a course of sleep deprivation, and as explained above, a detainee subjected to the
waterboard must be under dietary manipulation, because a fluid diet reduces the risks of the -
technique. Furthermore, aJthough the insult slap, abdominal slap, attention grasp, facial hold,
walling, water dousmg, stress positions, and cramped confinement cannot be employed during
the acéai séssion when'the waterboard is being employed, they may be used at a point in time
close to the waterboard, including on the same day. See April 22 axatd.

—In Jechnigues, we explained why neither sleep deprivation nor the waterboard would
impose distress of such intensity and duration as to amount to “severe physical suffering,” and,
depending on the circumstances and the individual detainee, we do not believe the combination
of the techniques, even if close in time with other techniques, would change that conclusion.

The physical distress of the waterboard, as explained in Techniques, lasts only during the
relatively short periods during a session wheén the technique is actually being used. Sleep
Qcpn'va_tion would not extend that period. Moreover, we understand that there is nothing in the
literature or experience to suggest that sleep deprivation would exacerbate any harmful effects of -
the waterboard. See supra p. 9. Similarly, the use of the waterboard would not extend the time
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of sleep deprivation of increase its distress, except during the relatively brief times that the
technique is actually being used. And the use of other techniques that da not involve the
intensity and duration required for “severe physical suffering” would not lengthen the time
during which the waterboard would be used or increase, in any apparent way, the intensity of the
distress it would cause. Nevertheless, because both the waterboard and sleep deprivation raise
substantial questions, the combination of the techniques only heightens the difficulty of the

- issues. Furthermore, particularly because the waterboard is so different from other techniques in
its effects, its use in combination with other techriques is particularly difficult to judge in the
abstract and calls for the utmost vigilance and care.

Based on these assumptions, and those described at length in Techniques, we concl
that the combination-of techniques, as described in the Background Paper and the April 22
- Fax, would not be expected by the interrogators to cause “severe physical . . . suffering,” and that
the authorized use of these techniques in combination by adequately trained interrogators could
not reasonably be considered specifically intended to cause severe physical suffering within the
meaning of sections 2340-2340A.

Severe Mental Pain or Suffering

As we explained in Techniques, the statutory definition of “severe mental pain or
suffering™ requires that one of four specified predicate acts cause “prolonged mental harm.” 18
U.S.C. § 2340(2); see Techniques at 24-25. In Technigues, we concluded that only two of the
techniques at issue here—sleep deprivation and the waterboard—could even arguably involve a
predicate act. The statute provides that “the administration or application . . .-of . . . procedures
calculated to disrupt profoundly the senses or the personality” can be a predicate act, 18 US.C.’
§ 2340(2)(B). Although sleep deprivation may cause hallucinations, OMS, supported by the
scientific literature of which we are aware, would not expect a profound disruption of the senses
and would order sleep deprivation discontinued if hallucinations occurred. We nonetheless
assumed in Technigues that any hallucinations resulting from sleep deprivation would amount to
a profound disruption of the seases. Even on this assumption; we concluded that sleep
deprivation should not be deemed “calculated” to have that effect. Techniques at 35-36.

'Furthermore, even if sleep deprivation could be said to be “calculated” to disrupt the senses -
profoundly and thus to qualify as a predicate act, we expressed the understanding in Technigues

that, as ,derg_lgnstrated by the scientific literature about which we knew and by relevant experience

in CERPfliterrogations, tHe effects of sleep deprivation, including the effects of any associated
hallucinations, would rapidly dissipate. Based on that understanding, sleep deprivation therefore
-would not cause “prolonged mental harm” and would not meet the statutory definition for

—————“severemental pain or suftering.” /4. at 36.

We noted in Techniques that the use of the waterboard might involve a predicate act. A
detainee subjected to the waterboard experiences a sensation of drowning, which arguably
qualifies as a “threat of imminent death.” 18 U.S.C. § 2340(2)(C). We noted, however, that
there is no medical basis for believing that the technique would-produce any prolonged mental

~harm. As explained in Technigues, there is no evidence for such prolonged mental harm in the
CIA’s experience with the technique, and we understand that it has been used thousands of times
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(albeit in a2 somewhat different way) during the military training of United States personnel,
without producing any evidence of such harm.

There is no evidence that combining other techniques with sleep deprivation or the
waterboard would change these conclusions. We understand that nofe of the detainees subjected
to sleep deprivation has exhibited any lasting mental harm, and that, in all but one case, these
detainees have been subjected to at least some other interrogation technique besides the sleep
deprivation itself. Nor does this experience give any reason to believe that, should sleep
deprivation cause hallucinations, the use of these other techniques in combination with sleep
deprivation would change the expected result that, once a person subjected to sleep deprivation is

allowed to sleep, the effects of the sleep deprivation, and of any associated hallucmauons would
rapidly dissipate.

Once again, our advice assumes continuous, diligent monitoring of the detainee during
sleep deprivation-and prompt intervention at the first signs of hallucinatory experiences. The
“absence of any atypical, adverse reaction during sleep deprivation would buttress the inference

that, like others deprived of sleep for long periods, the detainee would fit within the norm
established by experience with sleep deprivation, both the general experience reflected in the
medical literature and the CIA’s specific experience with other detainees. We understand that,
based on these experiences, the detainee would be expected to return quickly to his normal
mental state once he has been allowed to sleep and would suffer no “prolonged mental harm.”

Similarly, the CIA’s experience has produced no evidence that combining the waterboard
and other techniques causes prolonged mental harm, and the same is true of the military training
in which the technique was used. We assume, again, continuous and diligent monitoring during
the use of the technique, with a view toward quickly identifying any atyplcal adverse reactions.
and intervening as necessary.

The Background Paper taises one other issue about “severe mental pain or suffering.”
Accordmg to the Background Paper, the interrogators may tell detainees that they “will do what
it takes to get important information.” Background Paper at 10. (We understand that
interrogators may instead use other statements that might.be taken to have a similar import.) -
Conceivably, a detainee might understand such a statement as a threat that, if necessary, the
inte tars will imminently subject him to “severe physical pain or suffering” or to “the
administration or application of mind-altering substances or other proccdurcs calculated to
disrupt profoundly the senses or the personality,” or he perhaps even could interpret the
statement as a threat of imminent death (although, as the detainee himself would probably

realize, killing a detainee would end the flow of information). 18 U.S.C. § 2340(2)(A)-(C).

We doubt that this statement is sufficiently specific to qualify as a prcdlcate act under
section 2340(2). Nevertheless, we do not have sufficient information to judge whether, in
context, detainees understand the statement in any of these ways. Ifthey do, this statement af the
beginning of the interrogation arguably requires considering whether it alters the detainee’s
perception of the interrogation techniques and whether, in light of this perception, prolonged
mental harm would be expected to result from the combination throughout the interrogation
process of all of the techniques used. We do not-have any body of experience, beyond the CIA’s
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own experience with detainees, on which to base an answer to this question. SERE training, for
example, or other experience with sleep deprivation, does not involve its use with the standing
position used here, extended nudity, extended dietary manipulation, and the other techniques
which are intended “to create a state of learned helplessness;” Background Paper at 1, and SERE
training does not involve repeated applications of the waterboard. A statement that the
interrogators “will do what it takes to get important information” moves the interrogations at
issue here even forther from this body of experience. |

Although it may raise a question, we do not believe that, under the careful limitations and
monitoring in place, the combined use outlined in the Background Paper, together with a
statement of this kind, would violate the statute. We are informed that, in the opinion of OMS,
none of the detainees who have heard such a statement in their interrogations has experienced
“prolonged mental harm,” such as post-traumatic stress disorder, see Technigues at 26 n.31,asa
result of it or the various techniques utilized on them. This body of experience supports the
conclusion that the use of the statement does not alter the effects that would be expected to
follow from the combined use of the techniques. Nevertheless, in light of these uncertainties,
you may wish to evaluate whether such a statement is a necessary part of the interrogation
regimen or whether a different statement might be adequate to convey to the detainee the
seriousness of his sitvation.

In view of the experience from past interrogations, the judgment of medical and
psychological personnel, and the interrogation team’s diligent monitoring of the effects of
combining interrogation techniques, interrogators would not reasonably expect that the combined

- use of the mterrogatlon methods under consideration, subject to the conditions and safeguards set
forth here and in Techniques, would result in severe physical or mental pain or suffering within
the meaning of sections 2340-2340A. Accordingly, clude that the suthorized use, as
described in the Background Paper and the April 22 ax, of these techniques in
combination by adequately trained mterrogators could not reasonably be considered specifically
intended to cause severe physical or mental pain or suffering, and thus would not violate sections
2340-2340A. We nonetheless underscore that when these techniques are combined in a real- =
world scenario, the members of the interrogation team and the attendant medical staff must be
wglaw watching for unmtended effects, sQ. that the individual characteristics of each detainee
are constantly taken into account and the mtermgatlon may be modified or halted, if necessary,
to avoid causing severe physical or mental pain or suffering to any detainee. Furthermore, as

noted above, our advice does not extend to combinations of techniques unlike the ones discussed

fiere, and whether any other combination of tcchmques would be more likely to cause severe
physical or mental pain or suffering within the meaning of sections 2340-2340A would be a
question that we cannot assess here. Similarly, our advice doesnot extend to the use of
techniques on detainees unlike those we have previously considered; and whether other detainees

~ would, in the relevant ways, be like the ones at issue in our previous advice would be a factual -
question we cannot now decide. Finally, we emphasize that these are issues about which
reasonable persons may disagree. Our task has been made more difficult by the imprecision of
the statute and the relative absence of judicial guidance, but we have applied our best reading of
the law to the specific facts that you have provided.
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Please let us know if we may be of further assistance.
Steven G. Bradbury
Principal Deputy Assistant Attomey General
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Office of Legal Counsel

(¥fTics of the Principal Depoty Assistent Attorney General Washington, D.C. 20530

May 30, 2005

MEMORANDUM FOR JOHN A. RIZZ0 .
SENIOR DEPUTY GENERAT COUNSEL, CENTRAL INTELLIGENCE AGE."EC‘::'

Re: Application of United States Obligations Under-Article-16-qf the
Convention Against Torture to-Certain Technigues that May Be
Used in the Interrogation of High Value al Q.-:ra.-i.L Detainees

You have asked us to address whether certain “enhanced interrogation techniques™
employed by the Central Intelligence Agency (“CIA™) in tha interrogation of high value al Qaedz
detainees are consistent with United States obligations under Article 16 of the United Nations
Convention Against Torure and Other Cruel, nhuman or Dregrading Treatment or Punishmeat,
Dec, 10, 1984, 5, Treaty Doc. No. 100-20, 1465 UM T 5. 85 (entered into force for U.S.

Nov, 20, 1994) ("CAT™). We conclude that use of these techniques, subject to the CIA’s careful
screening criteria and limitztions and its medicdl safeguards, is consistant with United States
obligations under Articie 16.'

By its terms, Article 16 is limited to conduct within "“territory under [United States]
Jurisdiction. ™ We.conclude that territory under United States jurisdiction includes, at most, areds

! Qur analysis and conclusions are limited to the specific legal issuss we address in this memorandum. We
nate that we have previcusly concluded that uss of thess techmiques, subject to the liméts and safeguards required by
the intéorogation program, does not violate the federal prohibition on torture, codified 2t18 U.8.C. §§ 234023404,
Ses Memorandum for John A. Fizze, Senior Deputy General Counsel, Central Intelii gence Agency, from Steven G,
Bradbuwry; Principal Deputy Assistant Attorney General, Office of Logal Covasel, Re: Application of 18 US.C
§§ 2340-23404 to Cerlain Techniques thot Moy Be Used in the Interrogation of = Figh Velue ol Qoeds Detaine:
(ay 10, 2005}, see alre Memoraadam for John A Rizzo, Senior Deputy General Counsel, Central InteRigence
Ageacy, from Steven.G. Bradbury, Principal Deputy Assistant Aftomey General, Offics of Legal Counsel, Be:
Application of 18 US.C. §f 2340-23404 fo the Combined Use of Certain Tecknigues in the Interrogation of High
Vaiue al Qoeda Deleinees (May 10, 2005) (concluding that the anticipated combined use of these technigues would
not violate the federal prohibition on torture). The legal advice provided in this memorandum doss not represent the
policy views of the Depariment of Justice concerning the use of any interrogation metheds,
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over which the United States exercises at jeast de facto authority as the government. Based on
CIA assurances, we understand that the interrogations do not take place in any such areas. We
therefore conclude that Article 16 is inapplicable te the CIA’s interrogation practices and that
those practices thus cannot violate Article 16. Further, the United States undertook its
obligations under Article 16 subject to a Senate reservation, which, s rélevant here, explicitly
limits those obligations to “the cruel, unusual and inhumane treatmeat .. . prohibited by the Fifth
Amendment . . . to the Constitution of the United Stetes,” There is a strong argument fhat
through this resérvation the Senate intended to limit the scope of United States obligations under
Article 16 to those imposed by the relevant provisions of the Constitution. As construed by the
courts, the Fifth Amendment dees not apply to aliens outsids the United States. The CIA has
assured us that the interrogation techniques are not used within the United States or against
United States persons, including both United States citizens and lawful permanent residents.
Because the geographic limitation on the face of Article 16 renders jt inspplicable to the CIA
interrogation program in any-event, we nesd nof decide in this memorandum the precise effect, if

~— ‘emy, of the Senate reservation on the geographic reach of United States obligations under Article
16. Forthess reasons, we conclude in Part I that the interrogation techniques where and 25 used
by the CILA are not subject to, and therefore do not violate, Article 16.

Motwithstanding these conclusicns, you have also asked whether the interrogation

.techniques at issue would violate the substantive standards zpplicable to the United States under
Article 16 if, contrary to our conclusion in Part IL those standards did extend to the CLA
inteftogation program. As detailed below in Pari I, the relevant constraint here, essuming
Article 16 did apply, would be the Fifth Amendment’s prohibition of exesutive conduct that
“shocks the conscience.” The Supreme Court has emphesized that whether conduct “shocks the
conscience” is a highly context-specific end fact-dependent question. The Count, however, has
not set forth with precision a specific test for ascertaining whether conduct can be said to “shock
the conscience” and has disclaimed the ability to do so. Moreover, there are few Supreme Court
.cases addressing whether conduct “shocks the conscience,” and the few cases there are have ali
arisen in very different contexts from that which we consider here.

For these reasons, we cannot st forth or apply a precise test for ascertaining whether
conduct can be said to “shock the consciense.™ Nevertheless, the Court's “shocks the
conscience” ceses do provide some signposts that can guide cur inquiry. Inparficular, on
balance the cases are best read to require 2 determination whether the conduct is ““arbitrary in
the constitutional sense,™ Cownty of Sacramento v. Lewis, 523 U.S. 833, 846 (1998) (citation

* The reservation provides iz fll

S— Thatdivsi et S esToT e T SeIe Gome Uy 6 GONETIon G0 ATUaE 16 10 preveal “oruel,

inbiutan or deprading trealmeat or punishment,” only insofar as the term “cruel, inhomaner

_____ e _.hWmemmt treabmeat or
punishment prohibited by the Fiflth Eighth andfer Fotrieenth Amendmmients 1o the Constitufion of
the United States.

136 Cong. Bec. 36198 (1990). As we explain below, (he Eighth and Fourtesnth Amendments are not applicabis in
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omitted); that is, whether it involves the “exercise of power without any rezsonable justification
in the service of 2 legifimate governmental objective,” id. “[Clonduct intended to injure in some
way unjustifiable by any government interest is the sort of official action most likely to rise to
the conscience-shocking level” Id. at 849, Far from being constitutionally arbitrary, the
interrogation techniques at issue here are employed by the CIA only a5 reasonably deemed
necessary to protect against grave threats to United States interests, & determination that is made
at CIA Headquariers, with input from the on-scene interrogation team, pursuant to careful
screening procedures that ensure that the techniques will be used as little as possibie on as few
detainees as possible. Moreover, the techniques have been carefully designed to minimizs the
risk of suffering or injury and to avoid inflicting any serious or lasting physical or psychological
-harm. Medical screening, monitoring, and ongoing evaluations further lower such risk.
Significantly, you have informed us that the CIA believes that this program is largely responsible
for preventing a subsequeat attack within the United: States. Because the CIA interrogation
program is carefully.limited to further 2 vital government interest and designed to-aveid———
—— UNnetessary or serjous harm, we conclude that it cannot be szid to be constitutionally arbitrary.

The Supreme Court's decisions also suggest that it is appropriate to consider whether, in
light of “traditional executive behaviar, of contemporary practice, and the standards of blame
generzlly applied to them,” use of the techniques in the CLA interrogation program “is so
egregious, 5o obtrageous, that it may fairly be said to shock the contemporary conscience,” Jd. at
847 n.8, We have not found evidence of traditional executive behavior or contemporary practics
either condemning or condoning an interrogation program carefully limited to further & vital
government interest and-designed to avoid unnecessary or serions harm. 'We recognize,
however, that use of coercive interrogation techniques in other contexts—in different settings,
for other purposes, or absent the CIA's safegoards—might be thought to “shock the conscieace.”
CF., e.g.; Rochin v, California, 342 U.S. 165, 172 (1952) (finding that pumping the stomach of 2
criminal defendant to obtain evidence “shocks the conscience™); U.S. Army Field Manual 34-52:
Intelligence Interrogation (1992) (“Field Manual 34-52") (detziling guidelines for interrogations
1n the context of traditional warfare); Department of State; Country Reports on Human Rights
Practices (describing human-rights buses condemned by the United States). We believe,
however, that each of these other contexts, which we describe more fully below, differs critically
from the CIA interrogation program in ways that would be unrezsonzble to ignore in examining
whether the conduct involved in the CIA program “shack{s] the contemporary conscience.”
Ordinary criminal investigations within the United States; for example, involve fondameatally
different government interests end implicate specific constitutional guarantees, such as the
privilege against self-incrimination, that are not at issue here. Furthermore, the CIA
interrogation techniques have &ll beeri adapted from military Survival, Evasion, Resistance,
Escape (“SERE") training. Although there are ohvious differences betwesn training exercises
end actual interrogations, the fact that the United States uses similar techniques on its own troops

e————icrimmngpupressionglrsepgesstinrbsctehnigerarerototescisalybeyondte——e
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Givv:en that the CIA interrogation program is carefully limited to further the Govemment's
paramount interest in protecting the Nation while avoiding unnecessery or serious herm, we
conchude that the interrogation program cannot “be said to shock the contemporary conscience”
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when considered in light of “traditional executive behavior™ and “contemporary practice.”
Lewis, 523U S, at 847 0.8,

Elsewheare, we have described the CIA interregation program in great detail. See
Memorendum for John A. Rizzo, Senior Deputy General Counsel, Central Intelligence Agency,
from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal
Counsel, Re: Application gf 18 U.8.C. §§ 2340-23404 to Certain Technigues that May Be Used
in the Interrogation of a High Value al Qaeda Detainze at 4-15, 28-45 (May 10, 2005)
(“Tecknigues™); Memorandum for John A. Rizze, Senjor Deputy Geaerzl Counsel, Central
intelligence Agency, from Steven G. Bradbury, Principal Deputy Assistant Attorney General,
Office of Legal Counsel, Re: Application gf 18 US.C. §§ 2340-23404 to the Combined Use of
Certain Techniques in the Interrogation of High Value al Qaedn Detainees &t 3-9 (May 10,
2005} ("Combined Use'). The descriptions of the techniques, inchuding all limitations and
safeguards applicable to their use, set forth in Techniques end Combined Use are incorporated by
reference herein, and we sssume familiarity with those destrptions. Here, we highlight those
aspects of the program that dre most important to the question under consideration, Where
appropriate, throughout this opinion we 2lso provide more dateiled background information
regarding specific high value detainees who are representative of the individuals on whom the
techniques might be used’

- A,

- considers employing enhanced techniques in the interogation of zny detainee. The CIA must,

Under the CTA’s guidelines, several conditions must be satisfied before the CIA

b . ¥ & . a i i .
The CIA has reviewed and confirmisd the accuracy of our description of the interrogation program,
including its purposes, methods, limitatons, 2nd results.
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based on available intelligence, conclude that the detainee is an important and dangerous
member of an 2| Qaedz-zffiliated group. The CIA must thea determine, at the Headquarters
level and on a case-by-case basis with input from the on-scens interrogation team, that enhanced
interrogation methods are needed in 2 particular interrogation. Finally, the enhanced technigues,
which have been designed and implemented to minimize the potential for serious or unnecessary
harm to the detziness, may be used only if there are no medical or psychological
contraindications

only if the CIA’s CtUnterierronst Center ("CTC") determines an irdividual to be 2 “High Value
Detainee,” which the CIA defines es:

a deteines who, until time of capture, we have rezson to believe: (1) is a senior
member of'al-0Qzi'da or an al-(ai'da associated terrorist group (Jemash
Istamiyyeh, Egyptien Islamic Jihad, el-Zarqawi Group, &ic.); (2) has knowledge
of imminent terrorist threats against the USA, s military forces, Itz citizens and
orgenizations, or its allies; or that hes/had direct involvement in planning and
preparing terrorist actions against the USA or its allies, or assisting the al-Qai'da
leadership in planning and preparing such terrorist actions; and (3} if released,
constitutes a clear and continuing threat to the USA or its allies

in. Acting Assistant Anocney Generzl, Office of Lega! Counsel, from
Assistant General Counsel, Central Intellizence Agency at 4 (Jan. 4, 2005)
armiary ax'"). The CIA, therefore, must have reason to believe that the detaines s 2
senior member {rather than & mare “foort soldier”) of al Qaeda or &n associated terrorist
organization, who likely has actionable intelligence conceming terrorist threats, and who poses &
significant threat to United States interests.

The "waterboard,” which is the most irtense of the CIA interrogstion technigues, is
subject to additione! limits, It may be used on & High Value Detzines only if the CIA has
“credible intelligence that a terorist attack is imminent™ “sabstantizl and credible indicators that
the subject has actionable intelligence that can prevent, disrupt or delay this attack”, and “[o]ther
interrogation methads have failed to elicit the information [or] CIA has lear indications that

[T

other . . . methods are unlikely to elicit this information within the pereeived time fimit for

~ PTEvENTTE (e GUACE.  Lewer trom JORN A. FUZz0, Acling General Counsel, Central Intelligence
Agency, 1o Daniel Levin, Acting Assistant Attorney General, Office of Legal Cougsel at 5
T ANE 22003 ("August 2 Rizzo Lefter') (attzchment),

date th= CIA an custody of 94 detainctF
i _ nd has emplayed enhZnced techmiques Lo varyi fas
tn the interrogations of 28 of thess detziness. We understand that two individuals

TOP ;.n.ﬁﬁn‘_tq;?tfm
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value detainess oz whom enhanced techniques bave
the CIA took custody of whom the CIA
belisved had actioasble intelizeace concerning the pre-election threat to the United States See
Letter Associste Geperal Counsel, Coniral Intelligence Ageacy, (0
Daniel Levin, Acting Assistant Attorney Gcn-:nl,ﬂﬁvcc { Legzl Counsel at 2 (Aug. 2;’-,-.341
(FAugusr 2 ) ensive mﬂuac:l"ts to varicus &l
membess of the Talban, and the al-Z L
ed 2 .. meeting betw

L= Ta el Fepa -
T REeETSemeos

Intelligence indicated that prior to his capu.ur ‘pc:f:rrm[ud'r critical
facilitation and ﬁuzu:ct activities fc* I.-QI ida,” including “trensporting people, funds, and
documents” F I, Assistant Attomey Gereral Office of Legal
Counsel, fro Assistant Ge sel, Central Intelligence Agency
(March 12, 2004). The ved zn active part in planning attacks
against United Ststes forces 1ad extensive contacts with
key members of al Qaeda, including, halid Shaykh Muhammad
("KS ubaydeh See fd captured while on ¢ mission
from to establish contact” with al-Zarqawi. Sez CIA Directorate of Intelligence,
US Efforts Grinding Down al-Qa 'ida 2 (Feb, 21, 2004),

Consistent with its heightened standard for use of the waterboard, the CIA has used this
technique in the intarrogations of only three detainees to date (KSM, Zubaydah, and *Abd Al-
Rahim Al-Neshiri) and has not used it since the March 2003 interrogation of KSM. See Letter
from Scott W. Mulier, Genera! Counsel, Central Intelligence Agency, to Jack L. Goldsmith I,
Assistan! Attorney General, Office of Legal Counsel a1 1 (June 14, 2004)

We understand that Abu Zubaydah and KSM are representstive of the types of detamess
on whom the waterboard has been, or might be, used. Prior to his cepture, Zubaydah was “one
of Usama Bin Laden's key licutenants ™ CLA, Zayn al-Abidin Aihommad Husayn ABU
ZUBAYDAH aI{Ie.n 7, 2002) (“Zubaydak Biography™). Indeed, ....'l‘!ﬂin.i‘ was 2] Qaeds’s
third or fourth highest rznﬂ:" member and had been involved “in every major terronist operation
carried out by ! Qzeda™ Memorandum for John Rizzo, Acting Generzl Counsel, Central
Intelligence Agency, Tom Jay S. Bybee, Assistant Attorney Geasrel, Office of ...,cg,a. Counszl,
Re: Interrogation of al Qaeda Operative at 7 (Aug. 1, 2002) (“fiserrogation Memorandum");
Zubaydah Biogr=phy (noting Zobaydah's involvement in the Ssptember 11 attacks). Upon his
capture on M fzrch 27, 2002, Zu Zubaydah became the most seaior member of 8 Qaeda in United
States custody. See JG Reporrat 12

-

KSM, “z mastermind” of the ¢ Sep tember 11, 2001, abzn.ﬁ -&L.-ﬁz:':fedu":r:: of dl-

Qr'id="s st ..:;'m1mfc*_... o
m w 1 T :"'- -

Prior to his capture, the
considered KSM to be one of al (Jaeda’s "most important operational leaders . . . based on his

6
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: close relationship with Usama Bin Laden and his reputation among the 2l-Qa'ida rank end file.”

( Jd After the September 11 attacks, KSM assumed “the role of operations chief for al-Qa'idz
around the world.” CIA Directorzte of Intelligence, Khalid Shayih Muhammad: Preeminent
Source on Al-Qe ida T (July 13, 2004) (“Preeminent Source™). KSM also planned additional
attacks within the United States both before and after September 11. See id. at 7-8; see also The
9/11 Commission Report: Final Report of the National Comnission on Terrorist Attacks Upon
the United States 150 (official gov't ed. 2004) (“9/11 Commission Report').!

2

Even with regard to detainees who satisfy these threshold requirements, enhanced
techniques are considered only if the on-scene interrogation team determines that the detainee 1
withholding or manipulating information. In order to make this 2ssessmeat, interrogators o o

o _conduct an initial interview “in & relstively benign-envi et SialY evin, Acting
Assistant Attorney Genersl, Office of Legal Counsel, fro Associate
General Counsel, Central Intelligence Agency, Re: Background Faper on CIA's Combined Use

of Interrogation Techniques st 3 (Dec. 30, 2004) (“Background Paper™). At this stage, the
detzinee is “normaliy clothed but seated and shackled for security purposes,” and the
interrogators take “an open, non-threatening epproach™ Id. Inorder to be judged participatory,
however, a high value detaines “would have to willingly provide information on actionable
threats and location information on High-Velue Targets at large—not lower level information.”
Id. If the detainee fails to meet this “very high" standard, the interrogstion team develops an
interrogation plan, which generzlly calls for the use of enhanced techniques only &s necessary
and in escalating fashion. See id. at 3-4; Techniques at §.

Any interrogation plan that involves the use of enhanced techniques must be reviewed
and approved by “the Director, DCI Counterterrorist Center, with the concurrence of the Chief,
CTC Legal Group.” George J. Tenet, Di sallipen i 3

7 [one Conducted Pursuani (o the
2t 3 (Jan. 28, 2003) (“fnezrrogarion Guidelines ")." Ezch approvel lasisfors
period of at most 30 days, see id. at 1-2, although enhanced intemrogation techniques are
penerally not used for mere than seven ddys, see Backgroumd Paper et 17

r example, afier medical and psychological examinations found no contraindicetions,
s interrogation team sought and obfzined approval to use the fallowing techniques:
attention grasp, walling, fagial bald _fcial slap, wall standing, stress positions, znd slesp
deprivation. See August I‘Wﬁ‘mr al 2. The interrogation team “carefully analyzed
f.'j-ul’s responsiveness to different areas of inquiry™ during this time and noted that his resistznce
increased as questioning moved to his “knowledge of operational terrorist activities.” Jd. at3.

. ! _Jal-Nuld i, the only ether detaines to be subjected to the walerboasd, planned the bombing of the U S5,
e CHEand W, Y, a5 Uie CIULI ot Tpelalons i ahd arownd Uhe ATetian Perineda.
9711 Comurission Report 2t 153

* You have informed us that the curvent practics is for the Directer of the Cental Intellipenes Agency to
make this deteminstion personally.

202 st R >
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zigned memary problems (which CIA psy::iwlngis_‘..s ruled out through
intelligence 2nd memory tests) in order to avoid answering guestions. Id

At that point, the interrogetion team believed mainta%ns a tough, Mujehidin
fighter mentality and has conditioned himself for a physical interrogation.” Id. The team
therefore concluded that “more subtle interrogation measures designed more f0 weaken
physical ability and mental desire to resist interrogation over the long run are likely to be more
effective™ Jd For these rezsons, the team sought authorization to use dietary manipulation,
mudity, water dousing, and ebdominal slap. Jd at 4-5. Inthe team’s view, adding these
techniques would be especizlly helpful ecauss he appesred to have 2 pariicular
weakness for food and also seemed especially modest. See id at 4.

The CIA used the waterboard extensively in the interrogations of KSM and Zubaydab,
but did so only zfter it became clear that standard interrogetion techniques were not working —
Interrogators used enhanced technigues in the interrogation of &l-Nashirl with notable results as
early s the first day. See IG Report 2t 35-36. Twelve days into the interrogation, the CIA
subjected al-Nashiri to one session of the waterboard during which water was applied two times.
See id. at 36.

3

Medical and psychological professionals from the CIA's Office of Medical Services
(*OMS") carefully evaluate detzinees before any enhanced technique is euthorized in order to
ensure that the detaines “is not likely to suffer eny severe physicel or mental pain or suffering as
a result of interrogation.” Techniques at 4; see OMS Guidelines on Medical and Psychological
Support to Detairiee Rendition, Interrogation and Detention ot 9 (Dec. 2004) ("OMS
Guidelines"). In addition, OMS officials continuously monitor the detzinee's condition
throughout any interrogstion using enhanced techniques, and the interrogation team will stop the
use of particular techniques or the interrogalion altogether if the detainee’s medical or
psychologica! condition indicates that the detainee might suffer significant physicel or mental
harm, See Technigues at 5-6. OMS has, in fact, prohibited the use of certain techniques in the
interrogations of certain detainees. See id at 5. Thus, no technique is used in the interrogation
of any detainee—no matter how valuable the information the CLA believes the detainee has—if
the medical and psychologiczl evaluations or ongoing monitoring suggest that the datainee is
likely to suffer serious harm. Careful records are kept of each interrogation, which ensures
accountability and zllows for ongoing evaluation of the efficacy of e2ch technique and its
potential for any unintended or inapproprizte results. See id.

B.

—_——

—
—_—

Your office has informed us that the CIA believes that “the intelligence acquired from

in the " West since 11 Segtember 2001." Memorandum for Stey e
Assistant Attorney General, Office of Legal Counsel,_from
CI Counterterrorist.Center, Re: Effectiveness of the CLA Counterintelligence

Interrogation Techniques at 2 (Mar. 2, 2005) (“Effectiveness Memo”). In particular, the CIA

wor o [
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.believes that it would have been unzble to obtsin critical information from numerous defainess,
including KSM and Abu Zubzydzh, without these enhanced techniques. Both KSM and
Zubaydah had “expressed their belief that the general US population was ‘weak " lacked
resilience, and would be unable to ‘do what was necessary’ to prevent the terrorists from
succeeding in their goals.” /4. at 1. Indeed, before the CIA used enhanced techniques in its
interrogation of KSM, KSM resisted giving any answers to questions zbout future attacks,
simply noting, “Soon, you will know.” Jd. We understand that the use of enhanced techniques
in the interrogations of KSM, Zubaydah, and others, by contrast, has yielded critical information
See IG Report at 86, 90-91 (describing increase in intelligence reports attributable to use of
enhanced techmigues). As Zubaydzh himself explained with respect to enhanced techniques,

““brothers who are captured and interrogated are permitted by Alleh 1o provide information when
they believe they have ‘reached the limit of their ability to withhold it" in the face of
psychological and physical hardships™ Effecriveness Memo 2t 2. And, indeed, we updersiand
that since the use of enhanced techmigues, “KSM and Abu Zubzydah have been pivotal sources
becauss of their sbility and willingness to provide their analysis and speculation sbout the
cepabilities, methodologies, and mindsets of terrorists.” Preeminen? Source at 4.

MNevertheless, current CIA threat reporting indicates that, despite substantial setbacks over
t vear 2l 0acd ioLEsto DO ipdbellnited St ite inearo o tas

: You have
informed us that the CIA believes that enhanced interrogation techniques remain essentiz! to
obtaining vital intelligence necessary to detect and disrupt such emerging threats

In onderstanding the effectivenass of the interrogation program, it is important to keep
two related points in mind. First, the total value of the program cannot be appreciated solely by
foousing on individual pieces of information. According io the CLA Inspector General:

CTC frequently uses the informeation from one detaines, as well a3 other sources,
to vet the information of another detaines. Although lower-level detainees
provide less information than the high value detainees, infarmation from these
detainees has, on many occasions, supplied the information needed to probe the

. " detaines. ERbEE S

~ high value defainees furtner. . . [ ]he tnangulation of ttelligence provides 2
fuller knowledge of Al-Qa'ida ectivities than would be possible from = single

IG Rep-_:r:".* al 6. As illustrated below, we understand thet even interrogations of comperatively
lower-tier high value detzinees supply information that the CILA uses to validate and assass
information elicited in other interrogetions and through other methods. Intelligance acquired

roe st R
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from the interrogation progrem also enhances other intelligence methods and has helped to build
the CIA’s overall understanding of &l Qaeda and its affiliates. Second, it is difficult to quantify
with confidence and precision the effectiveness of the program. As the IG Report notes, it is
difficult to determine conclusively whether interrogations have provided information critical to
interdicting specific imminent attacks, See id. et 88. And because the CIA has used enhanced
techniques sparingly, “there is limited data on which to assess their individual effectiveness.” /d.
at 89. As discussed below, however, we understand that interrogations have led to specific,
actionable intellipence as well s a general increase in the amount of intelligence regarding al
Qaeda and its affiliates. Seeid at 85-91,

With these caveats, we tum to specific examples that you have provided to us. You have
informed vs that the interrogation of KSM—aonce enhanced technioues were employed—led to
the discovery of 2a KSM plot, the “Second Wave," “to use East Asian operatives to crashe
hijacked siriner into” 2 building in-Los Angeles. Effeciiveness Memo at 3. You have informed
us that information obtained from KSM also led to the capture of Riduan bin Isomuddin, batter
known as Hambali, and the discovery of the Guraba Cell, & 17-member Jemash Islamiyah cell
tasked with executing the “Second Wave,” Seeid. st 3-4; CIA Directorate of Intelligence, 4/
Ca ‘ida’s Ties to Other Key Terror Groups: Tervorints Links ina Chain 2 {Aug 28, 2003). More
specifically, we understand that KSM admitted that he had - ith delivesj

laree sum of money to an &! Qaeda as=ociate. See Fax fror
ﬁDCE Counterterrorist Center, Briefing Noteson the Vaiue of Detainee Reporting et |
(

pr. 13, 2005) (“Briefing Nores”). Khan subsequently identified the zssociate (Zubair), who
was then ceptured. Zubair, in tum, provided information that led 1o the arrest of Hambali. See
id. The information zcquired fom these captures allowed CIA interrogators to pose more
specific questions to KSM, which led the CIA to Hambali's brother, al-Hadi. Using information
obtatned from multiple sources, al-Hadi was czptured, and he subssquently identified the Gurabs
cell. Seeid at1-2. With the aid of this additional information, interrogations of Hambali
confirmed much of what was [sarned from KSM*

“ll

Interrogetions of Zubaydah—agzin, once enhanced techniques were employed—
furnished decailed information regardinig ai Qaeda's “orgenizational structure, key operatives,
and modus operandi” and identified KSM as the mastermind of the September 11 attacks See
briefing Nofes et 4. You have informed us that Zubaydzh alse “provided significant informaticn
on two aperatives, [inc mdmg] Jose Pedillal,] who planned to build 2nd detonate 2 'dirty bomb’
in the Washington DC area.” Effectiveness Memo at 4. Zubaydah and KSM have also supplied
imp_urtant information about al-Zarqawi and his network. See E L. Geldsmith I,

1
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C.

There are three categories of enhanced interrogation techniques: conditioning techniques,
corrective techniques, and coercive techniques. See Background Paper at 4. As noted 2bove,
each of the specific enhanced techniques has been adapted from SERE training, where simuiar
techniques have been used, in some form, for years on United States military personnel. See
Techniques at 6, IG Report at 13-14,

1. Conditioning technigues

Conditioning techniques are used to put the detaines in & “baseline” state, and to
“demonstrate to the [detainee] that he has no control over basic human needs.” Background
Paper at 4. This "creates . . . a mindset in which [the detainee] leamns to perceive end value his

_personal welfare, comfort, end immediate needs more than the informétion he is protecting” /d.
Conditioning techniques are not designed to bring about immediate results. Rather, these
technigues ere useful in view of their “cumulative effect . . . , used over time and in combination
with other interrogation techniques and intelligence exploitation metheds.” [d. 2t 5. The specific
conditioning techniques are nudity, dietary manipulation, end sleep deprivation,

" Nudity is used to induce psychological discomfort and because it allows interrogators to
reward detainees instantly with clothing for cooperation. See Techmigues et 7. Although this
techoigue might czuse embarrassment, it doas not involve any sexual abuse or threats of sexual
abuse, See id at 7-8. Because ambient air temperatures aré kept above 68°F, the technique is at
most mildly physically uncomfortable and poses no threat to the detainse’s health. Jd at7.

Dietary manipulation involves substituting 2 bland, commeccia! liquid meal fora
detainee's normal diet. We understand that its use cen increzse the effectiveness of other
techniques, such as sleep deprivation. As & guideling, the CIA uses & formula for czloric intzke
that depends on 2 detainee’s body weight and expected |evel of activity and that ensures that
caloric intake will always be set 2t or 2bove 1,000 kealiday. Seeid at 7 & n.10.* By
comparison, commercial weight-loss programs used within the United States not uncommonly
limit intake to 1000 kcal/day regardless of bedy weight, Detainees are monitored at all times to
ensure that they do not lose more than 10% of their stariing body weight. See id 2t7. The CIA
elso sets a minimum fluid intake, but 2 detaines undergoing dietary manipulation may drink as
much water 25 he pleases. See id. -

Sleep deprivation involves subjecting a detaines to an extended period of sleeplessness.
Interrogators employ sleep deprivation in order to weaken 2 deteinee’s resistance. Althoughup
1o 180 hours may be authorized, the CIA has in fact subjected only three detainees to more than

' As we explained in Technigues “The ClA senspll el ment 0900

kealiday + [0 kcalkp/day. This quantity is multiplied by 1.2 foc 2 ssdentary activity level or L4 for a modersie
activity level Regardless of this formuls, the recommended mirimum calorie intake is 1500 kcalb'day, end in oo
evenl is the detaines allowed to receive less than 1000 kealidny.” Id a1 7 (footnote omitied), The guideline caloric®
intake for a detsinee who weighs 150 pounds (approximately 68 kilograms) would therefore be nearly 1,9
kealiday for sedsntzry activity and would be maore than 2,200 keal/éay for moderate activity.

ron s
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96 hours of slesp deprivation. Generally, 2 detaines undergoing this technique is shackledin2
standing position with his hands in front of his body, which prevents him fom filing asla;ep but
also allows him to move around within a two- to three-foct diameter. The detainee’s hands are
generally positioned below his chin, aithough they may be raised above the head for a period not
10 exceed two hours. See id. at 11-13 (explaining the procedures at length). As we have
previously noted, sleep deprivation itself generally has few negative effects (beyond temperary
cognitive impairment and transient hallucinations), though some detainees might experience
transient “unpleasant physica! sensations from prolonged fatigue, including such symptoms as
impairment to coordinated body movement, difficulty with speech, nausea, and blurred vision.”
Id, at 37; see also id. 37-38. Subjects deprived of sleep in scientific studies for [onger than the
180-hour limit imposed by the CIA generally retumn to norme! neurological functioning with as
little as one night of normal sleep. See id. at 40. In light of the engoing and careful medical
monitoring undertaken by OMS and the authority and obligation of all members of the

—interrogation team, and of OMS personnel and other facility staff, to stop the procedure if
necessary, this technique is not be expected to result in any detzinee experiencing extreme
physical distress, See id. at 38-38”

With respect to the shackling, the procedures in place (which include constant monitoring
by detention personnel, via closed-circuit television, nd intervention if necessary) minimize the
risk that a detainee will hang by his wrists or otherwise suffer injury from the shackiing. See id
at 11. Indeed, these procedures appear to have been effective, 25 no detainee has suffered any
lasting harm from the shackling. See id.

Because releasing a detzines from the shackles would presant & security problem and
would interfere with the effectivensss of the technigu snes updassoing slecp deprivation
frequently wears an edult dizper, See Letrer fro Associate General
Counsel, Central Intelligence Agency, to Dan Levi inc A ceistant Attorney Generzl, Office
of Legal Counsel at 4 (Qct, 12, 2004) ("October 12 etter”). Diapers are checked and
changed as needed so that no detaines would be sllowed to remain in 2 soiled diaper, end the
detaines’s skan condition is monitored. See Technigues at 12. You have informed us that dizpers
are used solely for sanitary and health reazons and not in order to humiliate the detainee

2, Corrective technigues

Corrective techniques entail some degree of physical interaction with the detaines and are
used “to comedt, startle, or to achieve znother ensbling objective with the detainee." Background
Paper at 5. These techniques “condition 2 detainee to pay 2ttention to (he interrogator's
questions and . . . dislodge expectations that the detainee will not be touched.” Techniguerzt 9.

_ ¥ Inaddilion, 25 we observed in Techniques, cortain studies indicate that sleep deprivation might lower
pain threshiolds in some detainees. Sze Techmiguesat 36 nd4. The ongoing medical monitoring is therefors

0 mierrogatars employ (hi quz in conjunchion with olher techniques, See Combined
Useal 13-14 £ 9, 15. In this regard, we note ones again that the CIA has “informed us Gt the interrozation
technigues at issus would not be used during & course of extended slesp deprivation with such frequency and
intensity as to induce in the detaines 2 persistent condition of extreme physizal distress ruch a5 may consttste
‘severs physical sulfering. ™ I, at 16,

wop s R 7
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This category comprises the following techniques: insult (facial) slap, abdominal slap, facial
‘hold, nd attention grasp. See Background Paper at 5; see also Techniques at B-3 (descabing
these techniques).® In the facial hold technique, for example, the interrogator uses his hands to
immobilize the detasinee's head. The intsrrogator’s fingers are kept closely together end away
from the detainee’s eyes. See Pre-Acedemic Laboratory (PREAL) Operating Instructions at 19
(“PREAL Mamual”). The technique instills fear and apprehension with minimal physical force.
Indeed, each of these techniques entails only mild uses of force and does not cause any
significant pain or any lasting harm. See Background Paper at 5-7.

3. Coercive technigues

Coercive technigues “place the detaines in more physical and psychological stress” than
the other techniques and are gﬂﬂeralf}' ‘considered to be more effective tools in persuadiags —
—resistant {detaines] to participate with CIA intérrogators.” Background Paper at 7. These
techniques ere typically not used simultaneously. The Background Paper lists walling, water
dousing, stress positions, wall standing, and cramped confinemant in this category. We will also
treat the waterboard as a coercive technique.

Walling is performed by placing the detaines against what seems to be 2 normal wall but
is in fact a flexible false wall. See Tecknigues gt 8. The interrogator pulls the detzinee towards
him and then quickly slams ths detzinee againgt the false well. The false wall is designed, and e
c-coller or similar device is used, to help avoid whiplash or similer injury. See id. The techaique
is designed to create a loud sound and 1o shock the detzinee without causing significant pain.
The CIA regards walling as “one of the most effective interrogation techniques because it wears
down the [detaines] physically, heighteas uncerizinty in the detainee about what the interrogater
may do to him, and creates a sense of dread when the [detaines] knows he is about to be welled
again" Background Paper et 7. A detzinse “may be walled one time= {one impact with the wall)
to make a point or twenty to thirty times consecutively when the interrogator requires 2 more
significant response to & question,” and “will be walled multiple times" during a session
designed (o be intense. Jd. At no time, however, is the w:h:.icaue employed in such & way that
could cause severe physicel pain. See Techrigues at 32 138!

In the water dousing technigue, potabis cold water is poured on the detainee either Som 2
container or 2 hose without 2 nozzle. Ambient air temperstures are kept ebove 64°F. The

'® &5 poted in cur previous opinions, the slap techniques are pot wead in 2 way that could causs ssvers
pain. See, g, Techniqueset 89, 33 & n.39; Combined [ire at 11,

, ! Akhough walling “wears down lJ.u: I &Lai.u-:c] pliysically,” Es:kgmw:df‘nper 3t 7, and undoubledly may
ind Hexit]
create 2 loud sound when the individual hits it and !.'In.s to cause shock am:l surprise. See Combined Use 21604,
But the detsinee’s head and neck are supporied with a rplled hood or towsl that provides a Cocollar effos 5
plasly, it 15 the detainec’s shonlder blades that kot the wall: and the detzines is allowed 1o rebound Emn
the flexdble wall in order to reduce the chances of any injury. Seeid You have informed us that a detaines is
expected to feel “dread” ot the prospect of walling becauss of the shock and surprise caused by the technique and
becanse of the sense of powerlessness that comes from being roughly handied by the interrogators, not because the
technique causes significant pain. See id. '
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maximum permissible duration of water exposure depends on the water temperature, which may
be no Jower thag 41°F and is usually no lower than 50°F. See id at 10. Maximum exposure
durations have been “set 2t two-thirds the time at which, based on extensive medical literature
and experience, hypothermia could be expedod to develop in hezlthy individuals who are
submerged'in water of the same temperature” in orderto provide adequate safety margins against
hypothermia. Jd This technique can easily be used in combination with other techniques and ™ :s
intended to weaken the detaines’s resistance end persuade him to cooperate with interrogaters.”
Id at9.

Stress positions and wall standing are used to induce muscle fatigue and the attendant
discomfort. See Techmigues at 9 (describing techniques); see alse PREAL Mamual at 20
(explaining that stress positions are used “to create & distracting pressure” and “to humiliate or
insult”), The use of these te':h_qﬂucs is “usually self-limiting in that temporary muscle faﬂg&c— .
—usually 1eads 1o the [detainee’s] being unable to maintain the stress position afier & period of
time.” Background Paper at 8, We understand that these techniques are used only to induce
temporary muscle fatigue; neither of these techniques is designed or expected to cause severs
physicel pain. See Technigues at 33-34,

Cramped confinement involves placing the detainee in an uncomfortably small contziner
Such confinement may last up to eight hours in a reletively large container or up to two hours in
a smaller container. See Background Paper &t B, Te::hmgm:s at 9. The technique “zccelerate]s]
the physical and psychological stresses of captivity,” FREAL Monual at 22 In OMS’s view,
however, cramped confinement “ha(s] not proved particularly effective” because it provides “z
safehaven offering respite from interrogation.” OMS Guidelines at 16.

The waterboard is generzlly considered to be “the most traumatic of the enhanced
interrogation techniques,” id. at 17, 2 conclusion with which we have readily agreed, see
Technigues at 41. Inthis technique, the detzinee is placed face-up on 2 gurney with his head
inclined downward. A cloth is placed over his face on which cold water is then poured for
periods of at most 40 seconds. This creates e barrier through which it is either difficult or
impossible to breathe. The technique thereby “induce(s] 2 sensation of drowning." Id. at 13.
The waterboard may be authorized for, et most, ene 30- da:,r perm{l during which the technigue
can actually be applied on no more than fis Y g=scribing, in detail, these and
additional limitations); see also Letter from Associzte General Counsel,
Centra! Intelligence Agency, to Dan Levi sistant Attorney General, Office of Legal
Counsel at 1 (Aug. 19, 2004) (“August J tier™). Further, thers can bs no more than
two sessions in aay 24-hour period. Each session—the time during which the detainee is
strappad to the waterboard—Ilasts no more than two hours. There may be at most six
applications of water lasting 10 seconds or longer during any session, and water may be applied

o a wﬁ‘ﬁ“-mgﬁ?_?mmﬁq:mmﬁmm ey

AINET, TRESE |IMilalions H2Ve DEEn established With exiensive Input from
OMS, based on experience to date with this technique and OMS's professional judgment that the
hc.a[th risks associated with use of the waterboard on a healthy individual subject to these
limitations would be ‘medically acceptable.™ Fd. at 14 (citing OMS Guidelines at 18-19) In
addition, although the waterboard induces fear and panic, it is not painful. See id. at 13.
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We conclude, first, that the CIA interrogation program does not implicate United States
obligations under Articie 16 of the CAT because Axticle 16 hzs limited geographic scope. By its
terms, Article 16 places no obligations on 2 State Party outside “territory under its jurisdicion.”
The ordinary meaning of the phrase, the use of the phrass elsewhere in the CAT, and the
negotiating history of the CAT demonstrate that the phrase “territory under its jurisdiction” is
best understood as including, at most, areas where 2 State exercises territory-based jurisdiction;
that is, arezs over which the State exercises at least de facto suthority as the govemment. As we
explain below, based on CIA assurances, we understand that the interrogations conducted by the
CIA do not take place in eny “territory under [United States] jurisdiction” within the meaning of
Article 16. We therefore conclude that the CIA interrogation program does not violate th
obligations set forth in Artcle 16. e

Apart from the terms of Article 16 as stated in the CAT, the United States underiock its
obligations under the CAT subject to a Senate reservation that provides: “[T)he United States
considers itself bound by the obligation under Article 16 . . only insofar 25 the term “crue],
inhuman or degrading treatment or punishment’ means the cruel, uousual and inhumane
treatment or punishment prohibited by the Fifth, Eighth, and/or Fourteenth Amendments to the
Constitution of the United States.” There is 2 strong argument that in requiring this reservation,
the Senate intended to limit United States obligations under Article 16 to the existing obligtions
already imposed by these Amendments. These Amendments kave been construed by the courts
not to extend protections to aliens outside the United States. The CILA has also essured us that
the interrogation techniques are not vsed within the United States or egainst United States
persons, including both U.S. ctizens znd lawful perminent resident aliens

A,

“[W]e begin with the text of the treaty and the context in which the written words ars
used,” Eastern dirlines, Inc. v. Floyd, 499 U.8. 530, 534 {1991) (quotation merks omitted) See
also Vienna Convention on the Law of Treaties, May 23, 1969, art. 31(1), 1155 UN.T.S. 331,
340 (1980) (“A treaty shall be interpreted in good faith in accordance with the ordinary meaning
to be given to the terms of the treaty in their context and in light of its object and purpose.”)."
Article 16 states that “[e]ach State Party shall undertake to prevent in any ferritory under its

Jurisdiction other acts of cruel, inhuman or degrading treatment or punishment which do nat
amount to torture.” CAT Art, 16(1) (emphasis added).™® This territorial limitation is confirmed

** The United States is not  party fo the Vienna Conveation and is therefore not bound by it.
Nevertheless, Articls 31(1)'s sxipat i i fionalinlerpeetivenmotice Fesep

Fudol Hcmm.rd'f.. "lnturprctalil:n;rllin Intermational Law,” in 2 Encyelopedia of Public International Law 1416, 1410
(1395) (" According to &_: prevailing opinion, the starting point in any treaty interpretation is the treaty tex and the

nermabiorordimnmending ot erEET
3 Article 16(1) provides in full:

Eau:‘h State Party underakes to prevent in any termilory under its jurisdiction other acts of crusi,
mhuman of degreding treatment or punishment which de oot 2moun! 10 tortnre a5 defined in
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by Article 16’s explication of this basic obligation: “In particular, the obligations contained in
articles 10, 11, 12 and 13 shall apply with the substitution for references to torture of rcfam_ces
to other forms of cruel, inhuman or degrading tredtment or punishment.” Jd. Articles 11 through
13 impose on each State Party certain specific obligations, each of which is expressly limited to
“territory under its jurisdiction.” See infra pp. 18-19 (describing requirements). Although
Article 10, which as incorporated in Article 16 requires each Stats Party to “ensure that
education and information regarding the prohibition™ against cruel, inhuman, or degrading
treatment or punishmeant is given to specified government personnel, does not expressly limit its
obligation to “territory under [eath State's) jurisdiction,” Article 10°s reference to the
“prohibition” agamst such trestment or punishment can only be understood to refer to the
tecritorizlly limited obligation set forth in Article 16

The obligations imposed by the CAT are thus more limited with respect te-crush, —
inhumen, or degrading tréstment or punishment than with respect to torture, To be sure, Article
2, like Article 15, imposes an obligation on each State Party to prevent torture “in any territory
under its jurisdiction.” Article 4(1), however, separately requires each State Party to “ensure that
all acts of torture are offenses under its criminal law.” (Emphasis added.) The CAT imposes no
analogous requirement with respect to cruel, inhuman, or degrading treatment or punishment

Because the CAT does not define the phrase “territory under its jurisdiction,” we tum to
the dictionary definitions of the relevant tecms. See Olymipic Airways v. Husain, 540 US. 644,
654-55 (2004) (drewing on dictionary definitions in interpreting = treaty); Sale v. Haition
Centers Council, Inc., 509 U.S. 155, 180-81 (1993) (same). Commeon dictionary definitions of
“jurisdiction” include “[t]he right and power to interpret and apply the law[; ajuthority or
controlf; and t]he territorial range of authority or conteol” American Heritage Dictionary 711
(1973); American Heritage Dictionary 978 (3d ed. 1992) (same definitions); see also Black's
Lenw Dictionary 766 (5th ed. 1979) (“[a]reas of authority”). Common dictionary definitions of
“ternitory” include “[a]n arez of land[; or t]he land and waters under the jurisdiction of a state, .
nation, or sovereign" American Herftage Dicrionary at 1329 (1973); American Heritage
Dictionary at 1854 (3d ed. 1592) {(same); sce also Black's Law Dictionary at 1321 (“A partof 2
country separated from the rest, and subject to a particular jurisdiction Geogrephical area under
the jurisdiction of enother country or saversign power."); Black ‘s Law Dictionary at 1512 (8th
:d._?ﬁ(}#} ("[a] geographical area included within e particular govemment’s jurisdiction; the
portion of the earth's surface that is in 2 state’s exclusive possession and control”). Taking thess

article 1, when such acts are commitied by or af the instigation of or with tha consent or
acquisseence of a public oficial or other person 2cting in an official capacity, In particular, the
cbligations contained In erticles 10, 11, 12 and 13 shall apply with the substitution for references
to torture of references to olher forms of cruel, inkuman or degrading trestment or punishment.

" In addition, alﬁwugh_hﬁi:l: 1{2‘} emphasizes that “[n}o exceptions] crcumstances whatsoever, whether
2 state of war or o threat of war, intemal political instability or any other public emergency, may be invoked

] . X 10 2nA0gons provision wWith respest 1o cruel, infruman, or degrading reztment
ar pumsh:rncm Because we conclude that the CIA intemrogation program doss not implicate United Sttes
obligations umder Asticle 16 and tha! the program would conform fo United States obligations under Article 16 even
if that provision did apply, we need not consider whether the absencs of 2 provision znalogous lo Article 2(2)
implics that State Parties could derogate from their obligatons under Article 16 in ext=aordinary circumstances
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definitions together, we conclude that the most plausible mezning of the term “territory under its
jurisdiction” is the [and over which a State exercises authority and control &s the government.
Cf. Rasul v. Busk, 124 S. Ct. 2686, 2696 (2004) (concluding that “the territorial jurisdiction of
the United States” subsumes areas over which “the United States exercises complete jurisdictian
and.control™) (intemal quotation mearks omitted); Cunard 5.8. Co. v. Mellon, 262 U.S. 100, 123
(1923) (“It now is settled in the United States and recognized elsewhere that the territory subject
to its jurisdiction includes the land arezs under its dominion and control[.]").

This understanding of the phrase “territory under its jurisdiction” is confirmed by the way

the phrase is used in various provisions throughout the CAT. See Air Franee v, Saks, 470 U.S.

392, 398 (1985) (treaty drafters “logicelly would . . . use(] the same word in e2ch article” when

they intend to coavey the same meaning throughout); J. Herraan Burgers & Hans Danelius, The

United Nations Convention Against Torture: A Handbook on the Convention Against Tornre
—gnet Other Cruel, Irilruman or Degrading Treatmeni or Purishment 53 (1988) ("CAT

Handbook™} (noting that “it wes 2greed that the phrase ‘territory under its jurisdiction’ had the

sume meaning” in different articles of the CAT).

For example, Article 5 provides:

Each State Party shall take such measures as may be necessary to establish its
jurisdiction over the offences referred to in article 4 [requiring each State Party to
criminalize all acts of torture] in the following cases:

(z) When the offences are commitied in any rerritory under fts jurisdiction or on
board 2 ship or aircraft registered in that State;

{b) When the alleged offender is = national of that Stete;

{c) When the victim is a nationa! of that State if that State considers it
appropriate.

CAT an. 5(1) (emphasis added). The CAT thereby distinguishes jurisdiction based on temitory
from jurisdiction based on the nationelity of either the victim or the perpetrator. Paragraph (&)
also distinguishes jurisdiction based on territory from jurisdiction based on registry of ships and
aircraft. To read the phrase “territory under its jurisdistion” to subsume these other types of
Jurisdiction would eliminate thess distinctions and render most of Article 5 surplusage. Each of
Article 5°s provisions, however, “like all the other words of the treaty, is 1o be given 2 mezning,

_ifreasonably possible, and rules of construction may not be resorted te to render it meaningless
or inoperative” Factor v. Laubenheimer, 290 U.S. 276 30 ]

Articles 11 through 13, moreover, use the “territory it tudiedistinn® in Wiy

that presuppose that the relevant State exercises the traditional authorities of the government in
such areas. Article 11 requires ezch State to “keep under systematic review . . . amangements for
- the custody and treatment of persons subjected to any form of arrest, detention or imprisonment
in any territory under its jurisdiction.” Article 12 mandates that “[eJach State Party shall ensure
that its competent authorities proceed ta a prompt and impartial investigation, wherever there is

o e R 5+
18



reasonable ground to belisve that an sct of torture has been committed in any territory under its
jurisdiction™ Similarly, Article 13 requires “[e]ach State Party [1o] ensure that any individual
who alleges he has been subjected to torture in any temitory under its jurisdiction has the nght to
complain to, and to have his case promptly and impartially examined by, its competent

' aothorities.” These provisions assume that the relevant State exercises traditional governmental
authority—including the authority to arrest, detain, imprison, and investigate crime—within any
“territory under its jurisdiction.”

Three other provisions underscore this point. Article 2(1) requires each State Party 10

“take effective legislative, administrative, judicial or other measures to prevent such acts of
torture in any territory under its jurisdiction.” “Territory under its jurisdiction,” therefore, is
most reasonably read to refer to areas over which States exercise broad governmental
authority—the areas over which States could take legislative, administrative, or judicial sction.

_———Astiele 5(2), moreover; enjoins “[¢]ach Sizie Party . . . to establish its jurisdiction over such
offences in cases where the alleged offender is present in any termitory under its jurisdiction and
it does not extradite him.” Article 7(1) similarly requires State Parties to extradite suspects or
refer them to “competent authorities for the purpose of prosecution.” These provisions evidently
contempiate that each State Party has suthority to extradite and prosecute those suspected of
torture in any “territory under its jurisdiction.” That is, each State Party is expecied to operate 25
the government in “territory under its jurisdiction™" . :

This understanding is supported by the negotiating record. See.Zicherman v. Korean Air

Lines Co., 516 U.5_ 217, 226 (1996) (“Beczuse & treaty ratified by the United States is not only
the law of this land, see U.S. Const., Ari. IT, § 2, but also an egreament among sovereign powers,
we have traditionally considered 5 2ids to its interpretation the negotiating and drafting history
«+«."); Vienna Convention on the Law of Treaties, art. 32 (permitting recourse to “the
preparetory work of the treaty and the circumstances of its conclusion” irter alia “to confirm™
the ordinary mezning of the text). The original Swedish proposal, which wes the basis for the
first drafi of the CAT, contained & predecessor to Article 16 that would have required that
“{e]ach State Party undertake[] 1o easure that [2 proscribed 2ct] does not take place within its
Jjurisdiction." Draft International Convention Against Torture and Qther Cruel, Inhuman or
Degrading Treatment or Punishment, submitted by Sweden on January 18, 1978, aris. 2-3,
E/CN.4/1285, in CAT Handbook app. €, &t 203 (emphasis added), C4T Handbook at 47, France
abjected that the phrase “within its jurisdiction” was too broad. For example, it was concemed
that the phrase might extend to signatoriss’ citizens located in territory belonging to other
nations. See Report of the Pre-Sessional Working Group, E/CN .4/L.1470 (1979), reprinted in

" Article 6 may suggest an interpretation of the phrase “temrilory undsr its jurisdiction” that is patenlially

broagier than (e mditional notion of “ierritan.” Asticls 61 digests-s Stain Baretinaphasntpreilorisg persogmmmiams o

alleged to have commulied [certain offenses] is present” to take the suspacted offender into custody. ‘{'E.mphm

added ) The use of the word “territory” in Article 6 rather than the pheese *termitory under its jurisdiction” gugpssts
r SiLpins . SEE Fociar, 5.2l (stating that reaty lacgeags should notbe

construed 12 render certzin phrases "meaningless or inoperative™). Arficle & msy thus support the positon,

discussed below, that “territory under its jurisdiclion” may extend beyond sovereign temitony to ENCOMPAtS armas

wh::rc & Siate exercises de facto authority as the government, such a5 eocupied temitory, See infra p. 20. Anmicle 20,

which refers to "“the lemitory of 2 State Party” may support the same inference.
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